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\\\9\ CALIFORNIA INDIAN LEGAL SERVICES
POST OFFICE BOX 993
BISHOP, CALIFORNIA 838514
TELEPHOKRE (714} 873-3882

[ b
STEPHEN ¥. QUESENSERRY 15 July 1977 CENTRAL OFFICE
ATYORREY AT LA® 184 FRANILIN
BRITT C. CLAPHAN ' SUITE poo
BESEARCK ASSOCIATE GARLAND. CALIFORNIA Bdgr12
DAVID .. LENTY ' (415) B9%.0284
EDUCTATION SPECIALIST /I‘)
TDirector of Indian Services ’
Bureau of Indian Affairs E’
18th and 'C' Streets, N.W. bﬁ’

Washingten, D. C. 20245
Dear Sir:

-~ am writing to you on behalf of California Indian
Legal Services, which is a federally-funded legal services
program which has provided full legal representation to eli-
gible individual California Indians and Indian Tribes for
about ten years. We have represented dozens of Tribtes and
hundreds, il not thousands, of individuals, and frequently
encounter problems desling with federal recognition of Trives
ané eligibility of individual Indians for federal services.
Foer this reason, CILS wishes to comment on the proposed
"Procedurers Governing Determinations that Indian Group 1is a
Federslly Reccgnized Indian Tribe" published on June 16,
1977 at 42 F.EK. 306L7.

Our comments appear below and are divided into the
Uk - »ategoriec: (1) general comments, (2) comments
rrovisions, and (3) comments on the internal con-
the proposed text.

CENERAL COMMENTS

l. The 30-day period for the receipt of comments
far too short. CILS has been unable tc¢ contact certain
cogrniized groups (e.g., the San Juan Capistrano Tribve,
5 C;Mmash Bands, etc.) even to inform them of the pub-
the propesed regulations, much less to solicit 2
cvnvey their views. This topic is at least as important
should be subject to at least &as full an airing as the
ed regulations regarding water codes on reservations.
106 for receipt of comments on those proposed regula-
g 11 eXxtended well bevend its initial 30 dayvs in
ow full comment by all affected parties; the
se proposed regulations should be at 1east as
'ring the fundamental and sweeping nature of the
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Director of Indlan Services, cont'd. .
15 July 1977 v - : .
Page 2 S ‘
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issue. Given more.time, CILS could present the views of
presently ‘unrecognlzed tribes to you. Due to the shortness
of time, all we can .present is what we think our cllients’
views might be if they had been contacted, had had. time to
congider the quest*on, and had had time to formulate their
views. :

2. The regulaulons purport to address only the
issue of federal reccgnition for tribes. However, it is
1ikely that the non-recognition of an individual Indian's

. tribe will be used.by federal agencies {(and perhaps others)
to deny federal services and federal benefits to the other-
wise eligible individual. This is in disregard of the Snyder
Act (25 U.y.C §13) ‘which authorizes such services and bene-
fits for "Indlans throughout the United States", not only
for Indians whose tribes are federally recognized. See the
Court of Appeal's rejection of the narrow reading of "tribe
of Indizns" as only federally recognized tribes, rather than
all trives, in 25 U.S.C. §177. Joint Tribal Council cof the
Passamoquoddy Tribe v. Morton, 528 F.zd 370 (lst Cir., 1975).

Thus, we urge that & proviso be added to the regu-
laticns to the effect that no individual's right to or eli-
gibility for services or benefits from the United States
shall be impaired bty reason of hﬁs trive's lack of federal
recognition.

5. The American Indian Policy Review Commission
(AIPRC) nhas proposed procedures under which a non-recognized
Indian group can seek and obtain federal recognition. These <
procedures were developed after extenslive research, and
after contacts with and input from individual non-reccgnized
tribes. Hearing on the proposed recommendations are sche-
duled for September of thils year before the Senate Select
Committee on Indian Affzirs.

In many respects, the AIPRC procedures provide &
brcader-based, mecre realistic, and more flexible approach -
the subject of federal recognition than do the proposed
regulaticns. It 1s strongly reccmmended that approval of
the propcsed regulations be deferred until the Senate heari-.-

are cornducted on the fingl AIFEC report on Unrecognrized
Tribes.

b, Trne regulations e&lso ignore a crucial fact:
the government which now purports to confer recognition orn
certzin select Indian groups {thcse who can meet the Tederse:
criteria) 1s the same government which historically weas

S
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Director of Indian Serv1ces, cont' d :
15 July 197: N | | .
Page 3 : o

instrumental =-- through termination legislation, igcompetent
administration of Indian affairs, neglect and ignorance --
in causing the disintegration of the culture and sogial and
political cohesiveness ("sense of social solidarity® if you
may) of these and other Indian groups. It 1s indeed ironic
that the federal criteria for recognition, contained in
§54.7(c), reflect many of those same elements of tribal
existence which the federal government actively sought to
destroy. Because of this, the regulations should include
remedial provisions for Ind*an groups who cannot satisfy the
criteria enumerated-in §54.7(c).

Ay

Mzny Indian tribes in California have been splin-
tered, factlonalized and, in some instances, have ceased to
exist as such, because of the affirmative effcrts (termina-
tion), as well ‘as neglect, of the federal government. These
Indian groups should be afforded the opportunity, through
remedial provisions, to establish the reasons why they cannot
satisfy the federal criteria for federal recognition. If
these reasons are directly related to past actions by the
federal government, there should be & mechaniem for waiver
of certain criteria depending upon the circumstances of the
petitioning group.

SPECIFIC COMMENTS

1. Section 54.2

The language of §54.2, disclaiming application of
the proposed regulations "to any group which has already been
recognized bty the Secretary of the Interior", creates a
major ambigulity in the proposed regulations.’

Historically, the process of obtaining recogniticn
by the federal government has not been characterilzed by
definite criteria or established procedures. Tribes have
ottained recognition through various avenues, many of which
were untainted by the type of formalistic approach which Iis
prcposed today. In the past, the process of recognition nas
often been -adopted to accommodate the unique history and
circumstances of a particular tribe, rather than requiring
the tribe to sustain the burden of tailoring 1tself to fit
criteria devised by the federal government, ¢&riterla whicr
purport to be appliceble to all tribes whatever their cul-
tural, historical, ethnological, and geographlcal origins
and characteristics,

s

Many times "recognition", in a broad sense, has .

------------IIlIIlIIIlIIIIIIIIIIIIIIII-IIIIIiII..-IIIIIIIIIII..IIIII.III.-
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Director of Indian Services, cont'd.
15 July 1677
Page U

been accerded an Indian Group at an administrative level

far removed from the Office of the Secretary of the Interlor.
BIA local and area office officlals, working on a day-to-

day basis with Indian groups, "recognized" tribes, even
where officiai recognition by the Department c¢f the Interior
was not forthcoming. In other instances, recognition is
gvident from the actions of the federal government in

dealing with & particular Indian group, despite the absence
of formal recognition by the Secretary of the Interior. The
Death Valley Shoshone Band is an excellent example of de
facto recognitlon. It appears as though all cf these groups
will have to proceed under the propcsed regulations in order
to obtain recogniticn "by the Secretary of the Interior".
EBecause of this, §54.2, as drafted, does not have the defini-
tional flexibility to accommodate the various approaches
which have, in the past, been used to establish federal
recognition.

2. Section BU.3

Although this point is not clear in the proposed
regulations, §5U.3 implies that all petitions for recognition
must be filed within & one-year period, and those not filed
within that period, even if otherwise meritorious, would be
rejected sclely for lateness. This deadline would work a
great hardship on those grcups who do not hear of the re-
cuirement in time, or who are unable to prepare a properly-
documented petition in time.

Similar one-year filing periods in the past have
proven disastrous for California Indians. E.g., their unwit-
ting failure to register their pre-1848 land titles under an
1881 statute establishing & federal commission to register
all such land titles cost California Indians nearly all of
their aboriginal lands; see the Supreme Court's glib des-
eription and endorsement of this casual assazult on the Indiam
iand tase in California in Barker v. Harvey, 181 U.S. 481
(1603), which zuthorized the U. S. Cavalry to forecibly oust
the Cupeno people from their ancestral lands for failure to
register their title within a similar one-year period which
had never been brought to their attention.

A more recent debacle concerns the original one-
vear period for the filing of applications for individual
California indians to share in the award of the Court of
Claims which weas intended to compensate them for the loss

44---n-----------I--IIIIIlIIIIllIIlIIIIIllIIIIlIIIIlI....-
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Director of Indian Services, cont'd.
15 July 1977 _
Page 5 - . oo ‘ ._‘._ ‘ o .

of their ahcestral lands for reason such as that jyst des-
crived. See 25 .U.S.C. §§659-663 ané 25 C.F.R. §43d4 in
general, and 25 U.S.C. §663 and 25 C.F.R. §43¢.5(a) in par-
ticular. Many thousands of California Indians did not learn
_of this one-year filing period (ending on. September 21, 1569)
in time to file. properly-documented applications, and were
thus denied thelr share of this pittance of their birthright
because of the one-year deadline. CILS represents 2,089 of
theae late uppliantS in Angle, et al. v. Andrus, et al.,

.8.D.C., E.D. Cal., No. S02867-TJM, a class action in
federal court seeking damages for the federzl government's
mismanagement of the one-year deadline.

In~short, given the disastrous consequences of
similar one-year filing periods on California Indians, we
urge that there be no time restriction, at all. If there
must be a time limit, it should be much longer than one-
year (perhaps 10 yeare as AIPRC has recommended) and it
should be accompanied by a vigorous campaign to inform po-
tentizl petitioners of the deadline, and there should be =z
provision app.ving the deadline only to those groups who
are ccontacted and informed of the deadline and who affir-
matively choose not to.petition.

3. Section S4.6

-

§54.6 implies that all petitioning groups must have
a funetioning trivbal government, a current membership roll,
and organic documents. This is a heavy, unfair, and unrea-
sonabtle turden on tribes which, often due to the conduct of
the United States itself, lack these attributes. This re-
guirement is particularly harsh, unnecessary, and 1lrksome
in the case of tribes who lack these attributes but are still
otherwise qualified for federal recognition. For example,
the Yurok Trive in Czlifornia is definitely federally recocg-
nized (see Short v. U. 8., k86 F.2d4 561, Ct. Cls., 1973) but
wculd be ineligible for such recognition under these regula-
tions because 1t lacks a functioning tribal government, &
tribal roll, or other erganic documents.

Trerefore, §54.6 should encourage the submission
of such items, but should not require them to be submltted
1f not available.

GHP ADD-RDD-V027-D0002 Page 5 of 10
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Director of Indlan Services, cont'd.
15 July 1977
Page 6

L, Section 54.7(b)

It will be impossible for the Commissioner to
prepare the individual written reports required by §54.7(b)
for persons who, like the 2,089 plaintiffs in Angle, et al.
V. Andrus, et al., supra, cannct demonstrate their ancestry
because the BIA rejected thelr applications to have this
ancestry recognized solely for lateness in filing, and not
on the merilts. For such persons as these, the regulations
should be amended to require the Commissioner to make a '
determination of the substantive merits of each such indi-
vidual's application to share in an award of the Court of
Claims, whether he considers that application to te timely
or nct, and to provide a copy of 1t to each of the members
of the petitioning group within 2 short stated time after
the receipt of the petition, so that the individuals and
petitioner may submit further data if appropriate.

This provision should also be amended to require
the Commissioner to make his findings anéd conclusions within
a specific period of time subseguent to receipt of a peti-
tion.

5. Section 54.7(c)

Meore than one test/zpproach should be used in

making the decision on federal recognition. This would pro-
vide more flexibility than presently exists under the test
proposed in §54.8(b). The following twc approaches are re-

commended, in addition to the above-referenced remedial
revisions:

(a) An Indian group should be allowed to estab-
lish 1its status as a dcomestic dependent soveriegn by satis-
fying criteriz (1) - (5) and (10) of this secticn. By elimi-
nating the additional requirement that one of criteria (6) -
(9) also be satisfied, this azpproach would enable Indian
grcups which heve mainteined historical and cultural unity,
Gespite being ignored cr neglected by the federal government,
to estaktlish that they are entitled to formal recognition.
However, vague terms and phrases, such as "sense of social
sclidarity"” (criterion (1) ) and "political unity" (critericr
(3) ) should either be clarified or construed in a sense
faverable to the petitioning group.

(b) An Indian group which can establish that 1t

GHP ADD-RDD-V027-D0002 Page 6 of 10
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satisfies one or mofé of criteria (6) - (9) of §5h.7(c) is
entitled to a presumption that it is a domestic dapendent

sovereign. This presumption is & realistic one bgcause an
Indian group which can establish at least one of cdriteria
(6) - (9) will most .likely be able to satisfy criteria (1) -
(5) and (10), but the converse would not necessarily be true.
Once the presumption: is established (by submitting a peti-
tion with supporting documentation), the burden would then

be upon the federal government to establish that the peti-
tioning group does not satisfy criteria (1) - (5) and (10). .

By allowing such a presumption, the recognition
process would, presumably, be expedited for those Indian
groups that can easily meet criteria (1) - (5) and (10) as
well as one of c"iteria (6) - (9). '

Under both approaches, procedures should be
develcped specifying a time period during which the Commis-
sioner is to submit proposed finéings and conclusions. An
additional time period, during which the petitioning group
may submit new evidence or comment, as appropriate, before
the Commissioner enters his final findings and concilusions,
should also be included.

€. Section 54.7(c)(5)

This section is ambiguous. All of the 40 + ran-
cherias in Cglifornia were "the subject of Congressional
legislation terminating the Federal relationship”™ (i.e., the
Act of August 18, 1958; 72 Stat. 619, as amended). Does
this mean that no such terminated rancheria c¢an petition for
federal recognition, even a rancheria whose ftermination has
been declared illegal and void? See e.g., Duncan, et al. v.
Andrus, et al., U.S.D.C., N.D. Cal., Nos. C=-71=-18572-WWS &and
C-71-1713-WWS, final judgment entered March 22, 1977. The
regulation should be amended to allow a petition to be filed
at any time by such a group if 1ts termination is, or may
be determired to be, void, voidable, or otherwise 1llegal
¢r unauthorized.

7. Section 54.8(4)

Thls section should be amended tc make clear that
a "final" determination by the Commissioner or Secretary is

0
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Director of Indian Services, cont'd.
15 July 1977 '
Page : .

-

"final” within the administrative context, but not "final"
inn the sense of prohibiting judicial review under the nor-
mal devices for judicial review of administrative action,
such)as the Administrative Procedure Act (5 U.S.C. §701, et
sec.).

COMMENTS ON INCONSISTENCIES IN THE TEXT

The use of the phrase "federzlly recognized Indian
tribe" throughout the proposed regulations i1s inconsistent
#  with the definition given that phrase in §54.1(f).

"Federally Recognized Tribe" is defined as

any Indian group within the United States
that the Secretary of the Interior acknow-
ledges to have had and should continue to
have the status of a domestlc dependent
sovereign. [Emphasis added]

By its terms, the definition states that acknowledgement of
status by tre Secretary is the formal and final step in ob-
taining federal recognition. Under the proposed regulsations,
acknowledgement of a certain status - that of a domestic
dependent scvereign - is recognition.

The text of §54.6(a) is, therefore, misleading
because it states that a recognition petiticn should include
facts which

the petiticners believe will establish
that their group 1s a federally recog-
nized indian tribe

How can ar Indian group produce facts establishing that they
are a recognized Indlan tribe i1f acknowledgement by the Sec-
retary confers recognized status, and acknowledgement is thre
very act they are petitioning for? Thils guestion is even

more perplexing in view of §54.2 which states

these regulations shall not apply to
any group which has already been re-
cognized by -the Secretary of the In-
terior.

To resolve this ambiguity, the phrase "domestic

*M
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Director of ]ndian Services, cont 'd.
15 July 1977 .
Page 9

¥ . ' ' . \
dependent soverelgn' should be substituted for the 3hrase
T

"federally recognized Indian tribe" in §54.6(a). at
section would then read:

A statement of the facts and arguments which
the petitioners believe will establish that
.thelr group is a domestic dependent sovereign
which has been and should continue to be
dealt with'as such by the United States.

-These same amendments should be made to the language of
§54.4, §54. 7<a) and §54.8(a). ,

The use of the phrase "federally recognized Indian
tribe” in §5L.8(b) and §5L.8(c) is equally confusing. How
can the Commissioner determine that an Indian group is or
is not federally recognized when recognition requires acknow=-
ledgement of a certain status - that of a domestic dependent
sovereign - by the Secretary? It would be more accurate
again to substitute the phrase "domestic dependent sovereign"
for the phrase "federally recognized Indian tribe". The
Commlissioner would then be making the determination, based
on the criteria contadained in §54.7(c)(1)-(10), that the
indlan grour 1s a domestic dependent sovereign. This deter-
mination could be upheld or rejected by the Secretary. If
the Secretary faliled to act within the 30-day period speci-
fied in §54.86(d) then the petitioning group's status as a
domestic dependent soverelgn would then be deemed acknow-
ledged, thus satisfying the definition of "federally recog-
nized tribe" set forth in §54.1(f). Accordingly, the second
sentence of §5L.8(d) should be amended to read:

if the Secretary takes no action within
such thirty-day period, the Commissioner's
¢etermination shall be final, and the
petitioning group's status as domestic
cdependent sovereign shzll be deemed to be
acknowledged by the Secretary.

¥ % ¥

We hope that these comments will assist you in
rreparing a et of final regulations which will enable groups
of California Indians to seek federal recognition in a way
which will not impose unreasonable or unnecessary burdens

GHP ADD-RDD-V027-D0002 Page 9 of 10
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on them anﬁ will not reouire them to make a hlgher br more
burdensome showing than Iridian groups elsewhere. If we can
be of furthe? assistance, please feel free to call jn us.

'Slncerely yours,

) 4
‘L J ’/fm [ Mw{ P -C-"L"‘,-—i

S”‘EPHEN V. QUESENBERRY o
) ART BUNCE . . -
SVQ/sw '

——— " - - S
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June 22, 1978

W /J e

/ Director, Office of Indian Services 02
Bureau of Indian Affairs T T T
18th and "C" Streets, N.W. ~ S 3
Washington, D. C. 20245 S e 2
Dear Sir: . S
-2 -

I am writing in regard to the Federal Recognition Project of th& Bureau
of Indian Affairs, and I am specifically camenting on the Propoted
Rule published in the Federal Register on June 1, 1978,

In the Summary and otherwise, the publication refers to providing
"procedures for acknowledging that certain American Indian tribes ‘
exist". The title of the publication reads "PROCEDURES FOR ESTABLISHING
THAT AN AMERICAN INDIAN GRQUP EXISTS AS AN INDIAN TRIBE." Further,wr itten
comments are requested to be addressed to you, Attention: Federal
Recognition Project. All underscorings are mine. In this same vein I
refer to Subsection 54.2 (Purpose) in which apparently "acknowledgment”
is to mean some sort of stage approaching full recognition. All of

these parts and references I realize are not meant to confuse but

they indeed do.

I respectfully submit that in attempting a piecemeal or group by group
approach to "acknowledgment" or "recognition" the Bureau will be
creating a monumental headache for all concerned. There are actually
very few entities in this country which are not federally recognized,
but which have historical continuity with an identifiable Indian

tribe and can be considered tribes today in the sociological and
political senses and also have a corporate interest in land. Present
Bureau staff is quite capable of making appropriate recommendations

to the Secretary as to which such entities form viable tribes. Some
very small groups such as the Pamunkeys of Virginia can be readily
identified as viable tribes; other very large groups such as the
Lumbees of North Carolina do not in any sense constitute Indian tribes.
The very fact of the publication of the Proposed Rile at least
suggests that the background and contemporary situations of the many
entities seeking recognition are unknown. I repeat that this is not
the case. Furthermore, the Bureau's approach, if implemented, can
only result in the prolonged and expensive sorting of a huge barrel

to find the few acceptable apples which would have been visible at

the top.

GHP ADD-RDD-V027-D0003 Page 1 of 2
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Since there 'is'not-yet a clear definition of long-time "federally
recognized® tribes and groups and their membership, I submit that
there should be one either before any “"newcamers" are recognized, or
at least that both the old and new should be recognized together.

I further submit that only with a legislative mandate, jlbeit

long overdue, can the Department of the Interior and other federal
agencies properly ‘and safely proceed. Accordingly, there is enclosed
a proposed bill, dated June 21, 1978, "To establish criteria for '
recognition ofVAmer"ican Indians by the Federal Govermnment and for
entitlement to- spec;Lal federal services for Indians, and for

other purposes. The situation of tribes and groups not presently
recognized 1s provzded for in Section 3.

Your attentlon to this letter and the enclosed proposed bill is much
appreciated. &hould .any details be needed concerning the identity
and situations of viable tribes which are not presently recognized,
particularly on the Eastern Seaboard, I may be reached during the
day at my office -in the Bureau of Indian Affairs, Room 2620 of the
Main Interior Bulldmg, telephone extensmn 4623,

Sincerely,

ephen E. E‘eraca
1539 Inlet Court
Reston, Virginia 22090
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June 21, 1978 -
A BILL

t

To establish criteria for recognition of American Indians_
by the Federal Government and for entitlement to special
federal services for Indians, and for other purposes

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled, That,

citizens of the United States who are enrolled with those
Indian tribes and groups maintaining a nelationshi§ with the
Federal Government, as such entities are identified pursuant
to the provisions of this Act, shall be recognized as American
Indians by the Federal Government; and entitlement to séecial
federal services for Indians shall be limited to federally
recognized Indians, further qualified on the basis of need

and residence as defined in this Act, any provisions to fhe

contrary of previous legislation notwithstanding.

Sec. 2. For the purposes of this Act the term "Indian"”
shall include Aleuts and Eskimos; the phrase "Indian tr ibes
or groups" shall include tribes, nations, bands, pueblos,
communities, Alaska tribal and village organizations, Alaska
Native groups as defined in Section 3 of the Act of December 18,
1971, 85 Stat. 688, as amended, and similar entities recognized
by the Secretary of the Interior (hereinafter "Secretary"):
and the phrase "reservations or other lands" shall include
reservations, pueblos, colonies, rancherias, tribal trust

lands and communities within the State of Oklahoma,

R
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| 2
federal lands lawfully occupled by Ind1an groups, and Indian
v111ages 1n the State of Alaska, hereinafter called "Alaska ‘l
Nat1ve Vlllages, as such'v1llage§ are deflned in the Act

of December 18, 1971 uEra.

Sec. 3.‘ Theiéeeretary‘shall pubiieh in the Federal
Register, Qithin,six months Qf‘the,date of this Act, a
cOmplete'iist gf Indian tribes and grouPs currently main-—
taining a SPecial sertice relationship, because of their.
status as Inqrans,.with the Federal Government. The list
shall’include‘tribes or gropps oh‘the Eastern_Seaboard and
elsewheré‘whieh have not heretofore been the recipients
of epecial'federal services-tovIndians but possess, in‘the
Secretary's view and to his satisfaetion, historical con-
tinuity withlan Indian tribe, tribal lands and a viable
tribal organization and memberSHip criteria, and formally
request of the Secretary, within six months of the date of
this Act, inelusion in the list. The list shall be titled
"Federally Recoghiied Indian Tribes and Groups" and shall
carry as a subheading and sublisting "Alaska Native Groups."
Each entry shall include the official name of the tribe
or group, the generally accepted name of a tribe or group
lacking formal organization and a notation indicating

organizational status. Each entry shall also include

e
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indication of the existence of approved tribal enrollment
criteria, or the absence of enrollment criteria, or thé :
existence of a tribal roll which has been closed and made '
final pursuant to the provisions of federal legislation:

. and each entry shall include the proper name of Ehé :éser—
vation or other lands and location by State, or the name
of the Alaska Native Village, assoéiated with tﬁe tribe or
group listed; Provided, That, tribes or groups in the
following categories shall not be so listed: {a) all tribes
and groups whose special relatioﬁShip with the Federal
Government has been términated pursuant to legislation
enacted for this purpose; (b) all groups of Indians and
persons of Indian ancestry who have no relationship with..
the Federal Government other than an interest in claims
pending in, or awards granted by, the Indian Claims
Commission, the United States Court of Claims or other
federal courts, or State courts; and (c) all tribes of
groups not heretofore recognized who do not have or occupy
tribal lands or who do not lawfully occupy federal lands;

and Further Provided, That, the Secretary shall maintain

and keep current, in a manner consistent with the provisions
of thié Act, the list of Federally Recognized Indian Tr ibes
and Groups by deleting therefrom the name of any tribe or
group whose special relationship with the Federal Governme-:

is terminated subsequent to the initial publication of t-~=-

0
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list, ‘and by addlng or amendlng thereto for the purposes

of accomodatlng newly organlzed entltles previously listed
or to effect correctlons in the data contalned. No entities
shall be added to the llSt in the absence of enabling

\

leglslatlon.__  ' ‘ : o ;

|

Sec. 4 From and after the date of this Act, persons
not recognlzed as Indlans pursuant to the prov131ons
of Sectlons l, 2y 3 and 5, shall not’ be entitled to any of
the special'services performed by the United States for
Indians\becauSé'of«théir status‘aé.lndians, all statutes
of the'Unitgd~Sta£es that éffect indians because‘of their
status as Indians shall be inapplicable to them, and the
laws of the‘several States, including those pertaining to
fishing; huntidg; and tiapping;.éhail apply to them in the
same manner ﬁhey aﬁply to other'pergons within their
jurisdictions; with the fdliowihé exceptions: Persons not
members of'orieligible-for membership with federally recog-
nized tribes 6r groups but who are, as of the date of this'
Act, (a) attendiné federal Indian boarding schools on the
basis ¢of Indian blood gquantum or through other arrangements,
(b) participating in special federal Indian programs for
employment assistance or adult vocational training or
(¢) are participating, as Indians, in any federally
sponsored training, education or health programs, together
with persons who are receiving such benefits under the

provisions of legislation terminating the special federal

00
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5
relatlonshlp w1th thelr trlbes or groups, shall be permitted
to complete such educatlon, employment, training or heal th

progqams qnder the terms contracted for or agreed upon.
v . ,,. . ‘ . . . \ s

Sec.is. (a) f$or the purposes of effecting the provisions
of this:Act'the éeeretafyvie autﬁeiiaed and dlrected to
assist the trlbes and groups llsted pursuant to Sectlon 3
of this Act in malntalnlng thelr membershlp tolls and in
developlng-approved enrollment c;lgerla and formal )
organization;i‘Fof those tribes and groups having no desire
or need for formal organlzatlon, and who are unable, within
one year of the date of thls Act, to develop approved erxroll-
ment‘crlterla, the Secretary shalltcompxie rolls comprlsed
of ehe‘names of the Indians domiciled on or in the reserva-
tions or other lands concerned; including the Alaska Native
Villages, and shall in sucﬁ situations take into consider-
~ation the ethnic or tribal identity of the group or groxape
historically;associated:with the lands concerned, or the
identitx of the groups‘far whom the reservations or other
lands concerned were specifically established or the common
economic pursuits of such domiciliaries. Until formal en-
rollment criteria are developed for the Creek, Choctaw,
Chickasaw and Osage Tribes of Oklahoma, the Federal
Government shall continue to recognize living enrollees

whose names are found on the closed rolls of these tribes,

and all descendants of those whose names are found on the

e —
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6
said closed rolls if said descendants possess one-guarter
or more blood quantum from any single one of these tribes,
and all descendants recognized by thg governing bodies
of these tribes, provided such descendants derive from

persons whose names are found on the closed rolls of these

tribes.

(b) 1In bringing current the ttibal rolls, and in other-
wise effecting the provisions of this Act, the Secretafy
shall, notwithstanding provisions to the contrary of pre=
viously approved enrollment criteria of tribes or groups,
cause the names of all noncitizens to be deleted from thé
rolls, and shall publish rules and regulations to prohibit
enrollment with more than one tribe or group and to prohibit
the enrollment of noncitizens. In the absence of curren£
tribal rolls and until such are fully established, special
federal services for Indians shall be extended to persons
who are eligible for membership according to approved enroll-
ment criteria, or who are domiciled on those reservations
or other lands containing tribes or groups lacking enroll-
ment criteria, including Alaska Native Villages, and are
recognized by the Secretary to be affiliated with such

entities.

Sec. 6. Members of federally recognized tribes and groups,
and Indian individuals owning or having an interest in

non-reservation lands held in trust by the Federal Government,

e
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shall not be entitled to any special federal services to

Indlans unless such 1nd1v1duals or communltles demonstrate
need for such serv1ces pursuant to regulatlons and procedures
establzshed ‘by the Secretary, and where aopllchle jointly

by two .ot more’ federal departments or agenc1es and unless
such 1ud1v;duals phy51cally‘res1de wlthln or slchucommunitiés
are found withinuthe‘exférior boundaries of the reservations
or other lands cuncerhed.. Indiuidual eligibiiity for éuch
special federal services shall be further based on phy31cal
re51dence on the reservations or other lands concerned for

a perlod of s;x'monphs prior to regeipt of such'serv1ces,
with thé‘éxception'of participation in education or heal th
programs. - Members of federally reéognized tribes or §rbups
who lawfully reside on reservations or other lands not

held by theiprareut tribes or éroups shall be eligible,

if qualified‘in terms of nééd,‘téfreceive special federal
services to Indian indiViduals{ In establishing regulations
and procedureé défining criteria for entitlement to special
federal aerviues'for Indians,‘no federal department or

agency shall impose blood gquantum restrictions differing

from those included in the approved enrollment criteria

of federally recognized tribes or groups.

Sec. 7. None of the provisions of this Act shall
affect the rights or privileges extended to individual

Indians or Indian groups by any of the several States or

_m

GHP ADD-RDD-V027-D0004 Page 7 of 8



subdivisions thereof, of éléer the status of persons
regarded as Indians‘in the communities in which they ,
reside, or deny to any person the right to participate‘in
those Indian claims awards which are directed by the
Congress to be shared by persons other than the members
of federally recognized tribes or groups, or interfere
with £he activities of the Indian Arts and Crafts Board
or the Institute of American Indian Arts of Sante Fé,

New Mexico.

Sec., 8. The Secretary is authorized and directéd to .
publish rules and reguiations to effect the provisions of
this Act, including the disposition of enrollment appeals}
in which the determination of the Secretary shall be final;
The provisions of this Act shall apply to the activities,
programs, procedures, regulations and philosophy of all

federal departments and agencies.
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Addresses from groups who are interested
in applying for Federal Acknowledgment
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Mr. Harold Guard
Post Office Box 111
Friday Harbor, Washington 98250

Mr. Wesley Dick
Post Office Box 35
Coleville, California 96107

Mr. Clio Caleb Church
Box 274
Pomona, Kansas 66076

The Duwamish Indian Tribe
15614 First Avenue South
Burien, Washington 98148

Gay Head Wampanoag
State Road, Gay Head RFD
Chilmark, Massachusetts 02535

Mr. Roy Sebastian
RFD 7 Box 941
Ledyard, Connecticut 06339
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Mr. Joseph E. Cloquet
2815 Dale Lane East
Tacoma, Washington 98424

STOWW
Post Office Box 578
Sumner, Washington 98390

Mr. L. D. Hester
1276 North Avenue
Alanta, Georgia 30307

Mr. Robert Davidson
Route 3 Box 42 F
Ridgeville, South Carolina 29472

Ms. Eleesha M. Pastor
3041 N. Gardield Road
Traverse City, Michigan 40684

Mr. David A. Titus
Post Office Box 716
Happy Camp, California 96039

GHP ADD-RDD-V027-D0005 Page 3 of 37



RPN

Ms. Zura Ciscoe Brough
Hassananmiisco .Reservation
Graftop,'Massachusetts 01591

Mr. David Mackety
Route 1 =~ . . = =
Fulton, Michigan 48505

Mr. W. Anthony .Park
Park and Meuleman
Box 2762 '
Boise, Idaho 83701

Houma Alliance and
Choctaw-Apache Indian

% Governor

State of Louisiana

Baton Rouge, Louisiana 70804

Ione Band

% Sacramento Area Director
Bureau of Indian Affairs
Post Office Box 15740
Sacramento, California 95813

Jamestown Tribal Council
Route 2
Sequim, Washington 98392

Mr. John McGeshick
Post Office Box 118
Watersmeet, Michigan 49969
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Mr. James Jannetta

Upper Peninsula Legal Services
416 Ashmun Street

Sault Ste. Marie, Michigan 49783

Ms., Mary 2. Wilson

purnseith, North Dakota 59329

Mr. Kent Elliott

Skamokawa, Washington 98647

Mr. Neil McCormick
Post Cffice Box 4540
Whitesburg, Georgia 30185

Curtis L. Custalow, Sr.
Box 178
West Point, Virginia 23181

Barry Margolin

Native American Rights Fund
10 post Office Square

Room 551

Boston, Massachusetts 92109

Mr. Dennis F. Gerlt
187 spring Street West
Friday Harbor, Washington 98250

— ]
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Mr . Louie Addreﬁs
post Office Box 131 :
Lee Vining, California 93541

fo e _' . S )
Mr. Sam Blue - v , .
post Office Box 817 -~ . |
Perry, Florida532347 o Lo !

Mr. Jimmy McDaniel Co : .
Route 7 Box 726 ‘ '
Tallahassee, Florida 32303

Mr. George Watson
RFD 2 - o '
Kenyon, Rhode Island 02836

Ms. Christene Mertha
15 pamon Heights Road
Niantic, Connecticut 05357

Arlene Seody
1120 Huff Road
Burlington, Washington 98233

Diamond, Rash, Leslie &

Schwartz
1208 Southwest Nat'l Bank Bldg.
El Paso, Texas 79901

s
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Northern Michigan Ottawa
911 Franklin
Petoskey, Michigan 49770

Mr. James E. Waite
Post Office Box 462
Pensacola, Florida 32592

Ms. LaVerne Glaze

or Mr. Mark Allison

Post Office Box 265
Orleans, California 95556

Mr. T. D. Cook

King William, virginia 23083

Pascua Yaqui
825 W. Calle Ventura
Tucson, Arizona 85705

Mr. Aureluis H. Piper
427 Shelton Road
Trumbull, Connecticut 06611

Poosepatack Tribe

Mastic L. I., New York 11950
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Mr. John R. Lewis
post Office Box 833
206 Main Street- : o
Greenville, California 95947

Mr. Arthur Turner.
Post Office Box:® 201
Florala, Alabama 36442

Captain O. Nelson

Indian'Neék, Virginia 23077

Ms. Victoria G. Miller
Post Office Box 958
Saginaw, Michigan 49606

Samish Tribe of Indians

$ Superintendent

Western Washington Agency

3006 Colby Street, Federal Bldg.
Everett, Washington 98201

Diamond, Rash, Leslie & Schwartz
1208 Southwest National Bank
El Paso, Texas 79901

Mr. Irving Harris
0l1ld South Drive
Litchfield, Connecticut 06759
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Mr. Tukemas

or Mr. Nas'Naga ‘
Post Office Box 609
Xenia, Ohio 45385

Mrs. Harriett Crippen Gumps
Post Office Box 1286
Southampton, New York 11958

Mr. Alfred Cooper
5101 27th Avenue West
Everett, Washington 98203

Helen C. Harvey
20204 117th S. E.
Kent, Washington 98031

Mr. W. R. Jackson
Route 1 Box 111
Leesburg, Georgia 31763

Ms. Joan K. Marshall
2212 A Street
Tacoma, Washington 98402

Mr. J. Hugh Proctor
General Delivery Box 946
Waldorf, Maryland 20601
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Mrs. Esther Ross
Post Office Box 552
Bellingham, Washington 98225

Mr. David H. Getches
NARF

1506 Broadway

Boulder, Colorado 80302

Mrs. Edna M. Silverthorne
Box 197
Dixon, Montana 59831

Mr. Robert Lantis
Box 624
Ottawa, Kansas 66067

Mrs. Karleen K. McKenzie
5621 Altamont Drive
Klamath Falls, Oregon 97601

Tunica-Biloxi Indian Community
of Louisiana

% Governor

State of Louisiana

Post Office Box 44243

State Capitol

Baton Rouge, Louisiana 70604

Mr. George Plumer
Star Route

Post Office Box 21
Dodson, Montana 59524
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Tigua Ysleta del Sur
Post Office Box 17579
Ysleta Station - :
El paso, Texas 79917

¢

v

Mr. Lewis Strickland
Route 3 Box 67 A
Maxton,‘North Caolina 28364

Mr. H. A. Rhoden
Post Office Box S -
Geneva, Florida 32732

Mr. Jim Vvann
Route 1 Box 109
Bolton, North Carolina 28423

Mr. James Boucha
Box 336
warroad, Minnesota 56763

Mr. Vermon Locklear
14 Council Road
Maxton, North Carolina 29363

Mashpee Wampanoag
Route # 130
Mashpee, Massachusetts 92649
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Addresses of individuals interested
in Federal Acknowledgment Project
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James Abourezk, Chairman

United States Senate : <
Select Committee on Indian Affalrs'
wWashington, D. »C 20510

Admlantratlon of Natlve Amerlcan
Programs c

.Room 357G

Herbert H. Humphrey Bulldlng

200 Independence Avenue S. W.
Washington, D. C. 20201

Carl R. Ajello

Attorney General

State of Connecticut -
Office of the Attorney General

30 Trinity Street o
Hartford, Connectlcut 96115

Cruz Alderette, President

First Americans' Financial Services
Post Office Box 37

Annandale, Vlrglnla 22003

Mr. Russell Anderson
Post Office Box 3506
Coos Bay, Oregon 97420

Mr. Raymond D. Apodaca

Supt. Texas Indian Commission
pPost Office Box 17579

Ysleta Station

El Paso, Texas 79917
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Mr. Lewis Bell

Law Offices of Bell, Ingram, & Rice

Post Office Box 1769 o
Everett, Washington 98206

Mr. Fred Benton, Jr.
601 St. Ferdinand Street
Baton Rouge, Louisiana 70802

Mr. Bob Blackburn

History Department
Oklahoma State University
Stillwater, Oklahoma 74074

Mr. James D. Bono

Round Valley Indian Health Center
Post Office Box 247

Covelo, California 95428

Joseph E. Brennan

State of Maine

Department of the Attorney General
Augusta, Maine 04333

Mr. Walter Broemer
Executive Director
Pexas Indian Commission
1011 Alston

Livingston, Texas 77351
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Hr, Art Bunce

Ccalif. Indian Legal Office
Pogt Offxce Box 993 . -
Blshop, Callfornla 93514

Ms. Sandra Cadawalader
Executlve Director -
Indian Rights Association
1505 Race Street :

Philadelphia, Pennsylvania 19102

Mr. Charles Capach
Route 4 Box 137
Dawson, Georgia 31742

Mr. Lynn Caylor

G. A. O.
44) G. Street N. W.
Room 722-A

Washington, b. C. 20001

A\l

Reid Peyton Chambers

Law Offices

Sonosky, Chambers & Sachse
2030 M. Street N. W.
washington, D. C. 20036

Mr. John L. Chavez

327 Office Plaza

Suite 106

Tallahassee, Florida 32301
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Mr. Charles  Chevalier
187 Spring Street West
Friday Harbaqr, ‘Washington 98250

.

Mr. Louis.Cimino C

American Anthropologist Assoc1at10n
1703 New .-Hampshire Avenue N. W,
‘Washington, D,.C. 20009

Mr. Jerry Clark

Legislative & Natural Resources Branch
NNFN

National Archives and Records Serv1ces
Washington, D. C. 20408 ‘

Mr. Raymond E, Combs, Jr.

Sr. Vice President-Director
The 13th Regional Corporatlon‘
Post Office Box 24764

Seattle, Washington 98124

3

Mr. Mont Cotter
Post Office Box 276
Grove, Oklahoma 74344

Mr. Donald E. Covey

Tobin Law Office

422 Main Street

Winner, South Dakota 57580
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Mr. Claude A. Cox
Principal Chief

post Office Box 1114
Okmulgee, Oklahoma 74447

Mr. John Crosskey

Bay, Berry and Howard

One Constitution Plaza
Hartford, Connecticut 06103

Cumberland Co. Assoc. of Indian People
Route 2 Box 2-B
Fayetteville, North Carolina 28301

Mr. Gosta E. Dagg
702 Laurel Drive
Everett, Washington 98201

Barbara Decker, Evecutive Director
Georgia Commission on Indian Affairs
Suite 626

11 Pryor Street S. W.

Alanta, Georgia 30303

Mr. Ty Depass

Department of Intergovernmental Relations
Governors Office

Richmond, Vvirginia 23201
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Gene P.vD1ckey, Dlrector .

Special Supplemental Food Division .
Unitéd States Department of Agr1cu1ture
FPood and Nutrition Service _ \
washlngton, D C. 20250 o

Ms. Dominic -
Box 274 ... .
'Petroskey, Mlchlgan 49770

Mr. Mike Doubleday

Western Governor's Policy Office
3333 Quebec Street

Denver, Colorado 80207

Mr. Ernest C;'Downs o )
11742 Decade Court . ‘ ‘
Reston, Virginia 22091 :

Dr. Richard N. Ellis
Department of History
University of New Mexico
Alburquerque, New Mexico 87106

George Erickson, President Final regs only
Board of Directors

Opportunities, Inc.

Post Office Box 2532

Great Falls, Montana 59403
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Mr. Jerry Lee Faircloth
Post Office Box 161 «
Atlantic, North Carolina 28511

Maxwell L. Francher
Executive Director

Copper River Native Ass. Inc.
Drawer H - Cooper Center,
Alaska 99573

Mr. Daniel Ferry
Attorney At Law

1700 Pennsylvania Avenue
Washington, D. C. 20006

Ms. Juanita Felter
Post Office Box 462
Pensacola, Florida 32592

Florida Governor's Council
on Indian Affairs

105 1/2 East College Avenue

Tallahassee, Florida 32301

Ms. Gunilln Foster

House Interior Committee
1324 Longworth Building
Washington, D. C. 20515
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Mr. WPsley Franklxn
post Office Box 28
Nanicuke, Pennsylvanxa 18634

¢

Ms. Amy Gershenfeld
Troutman and Saunders
1400 Candler Road
‘Alanta, Georgla 30303

Mr. MJchael D. Golden
California Indian Legal Services
Post Office Box 1228 :
Eureka, California 95501

Mr. Jerome M. Griner. o L
Attorney and Counsellor at Law
47 North Main Street

West Hartford, Connectlcut 06107

)

Mr. B. Reid Haltom

Nordhaus, Moses & Dunn

Attorneys at Law

800 American Bank of Commerce Complex
200 Lomas Boulevard, N. W.
Albuguerque, New Mexico 87102

Ms. Emily Mansfield
Attorney at Law

STOWW

Box 578

Sumner , Washington 98397
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Mr. Todd Hamilton o
7266 Tom Drive '

Suite 107

Baton Rouge, Louisiana 70806

Mr. J. Robert Hunter

Deputy Federal Insuranced Admlnlstrator
Department of Housing and Urban Development
Federal Insurance Administration
Washington, D. C. 20410

Mr. W. R. Jackson.
Route # 1 Box 111
Leesburg, Georgia 31763

Mr . Rascal Jacobs
Route 1 Box 179
Rolton, North Carolina 28423

Mr. James Jannetta

Research, Training and Litigation Coordinator
Upper Peninsual Legal Services, Inc.

416 Ashmun Street

Sault Ste. Marie, Michigan 49783

Mr. Clyde Jackson
Box 745
Jena, Louisiana 71342
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Charles H. Johnson,

Executive Vice President

Kawerak, Inc. Bering Straits
Native Ass. ‘ .

Post Office Box 505

Nome, Alaska 99762

Mr., Martin Jordan
730 . West Maple
Fayetteville, Arkansas 72701

Honorable Abraham Kazen
House of Representatives
Washington, D. C.. 20515

Honorable John Krebs
House of Representatives
washington, D. €. 20515

Attn: Jerry Magnuson

Mr. Arthur Lazarus, Jr.
Association on American

Indian Affairs, Inc.
Qffice of General Counsel
600 New Hampshire Avenue, N. W,
Washington, D. C. 20037

Mr. Donald Lehman
Route 1, Box 87
Ft. Gibson, Oklahoma 74434

I
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Ms. #ictcfﬁaiiindsey‘
1067 woodland Avenue
Ketchikan, Alaska 99901

oy

Ms. Arlinda Locklear
NAFR S

1712 N. Street N. W.
"Washington, D. . C. 20036

Ms. barlene.LOcklear
Route ‘3 Box 226 :
Maxton;‘North Carolina 29364

Mr. Keever Locklear
Route 3 Box 226 '
Maxton, North Carolina 29364

¥

Louisiana Division of Indian Affairs
Department of Urban and
Community Affairs
Post Office Box 44455
Baton Rouge, Louisiana 70804

Mr. Jim Lowery
1516 l14th Avenue
Columbus, Georgia 31901
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Mr. Allen Lubel

Troutman, Sanders, Lockerman &
Ashmore Attorneys-at-Law

1400 Candler Building

Alanta, Georgia 30303

Mr. Arch M. March :
Director of Community Development
Post Office Box C

Eagle Pass, Texas 78852

Ms. Emily Mansfield
5308 Ballard Avenue N. W.
Seattle, Washington 98107

Dr. Dominic J. Mastrapasqua

Acting Commissioner

Administration for Native Americans
200 Independence Avenue

washington, D. C. 20201

Mr. Kenneth R. Maynor
Post Office Box 68
Pembroke, N. C. 28372

Mr. Lawrence H. Mirel
918 1l6th Street N. W.
Suite 503

washington, D. C. 22006
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Mr. M&SOH D Morlsset

Aiontz,. Plrtle, Morisset, Ernstoff-

& Chestnut Attorneys at Law’
Pioneer Bulldlng

600 FPirst Avenue. '
Seattle, Washington 98104

Ms. Veronica Murdock
Post Office Box 1397
Parker, Arizona 85344

Mc. J. L. McBee -
5103 Gramar-
Wichita, Kansas 6?218

Mr. Malcolm S. McLeod
Attorney at Law

457 Central Building
Seattle, Washington, 98104

1

National Congress of
American Indians

Suite 700

1430 K Street N. W.

Wwashington, D. C. 20005

Honorable James Abourezk

Chairman, Select Committee
on Indian Affairs

United States Senate

Washington, D. C. 20510
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Mr. Ellen A. Naylor
Indian Law Resource Center
1101 Vermont Avenue, N. W.
Washington, D. C. 20005

North Carolina Bureau of
Indian Affairs

Bruce Jones, Director

Heart of Raliegh Motel Room 228

East Edenton Street

Raliegh, North Carolina 27602

Mr. Joe Notaro
2931 Marshall Street
Falls Church, Virginia 22042

Mr. Tim Odell

Attorney of Law

Abbey, Strand and Fox

300 Park Place Building
Seattle, Washington 98101

Oklahoma Indian Affairs Commission
4010 No. Lincoln Blvd.
Oklahoma City, Oklahoma 73105

Raymond E. Paddock, Jr., President
Thingit and Haida Indians of Alaska
130 Seward Street Room 412

Juneau, Alaska 99801
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Allan: Parket, Chief Counsel :
Select Committee on Iindian Affalrs
Attn: Barbara Berger :

T

Eleesha Pastor, Director ‘ !
Michigan Indian Legal Services

3041 N. Garfield Road

Traverse Clty, Mlchlgan 49684

Mr. George Plummer
Star Route . '

Post Office Box 21
Dodson, Montana 59524

Mr. Dav1d R. Poynter

Clerk, House of Representatlves’

Post Office Box 44281, Capitol Station R
Baton Eouge, Louisiana 70804

Mr. Stephen V. Quesenberry‘
California Indian Legal Services

Post Office Box 993
Bishop, California 93514

Honorable Regal
United States Senate
Washington, D. C. 20510

Attn: Carolyn Short
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Mr. James Revey

New Jersey Indian Office
300 Main Street

Suite 2C-3

~Orange, New Jersey 07050

Mr. J. C. Reynolds
1516 1l4th Avenue
Columbus, Georgia 31901

Mr., Clyde David Robinson
6920 Olive Drive

Bakersfield , California 93308

Mr., Clyde Lee Robinson
Post Office Box 1207
Weldon, California 93283

Mr. Buford Rolin
Post Office Box 462
Pensacola, Florida 32592

Dr. George Roth
3185 N. Hudson Avenue

San Bernardino, California 92404
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Mr. Robert J. Ryan-
Knight-Ridder Newspapers
1195 National Press Building
washington, D. C. 20045

Mr. Russ Rymer

Brown's Guide to Georgia
3765 Main Street

Suite 202 _
College Park, Georgia 30337

Mr. Rudy Ryser

Cosamco Ltd , ’
3046 Alki Avenue S. W.
Seattle, Washington 98116

Mr. John Schroeder

Office of Revenue Sharing
Legal Division

2401 E. Street N. W.
Washington, D. C. 20036

Mr, Jeff Schuster
post Office Box 578
Sumner, Washington 98390

Mr. Myron P. Schwoebell
Athens Indian Reservation
Fulton, Michigan 49052
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Ms. Mary Shlfflett
4900 0ld Mill Road
Alexand;la, Vlrglnla 22309

;

Dan Slaby
1057 West Plteweed Lane
Anchorage,JA1aska 99503

Ms. Marguerite Smith
54 Orange Street
Brooklyn, New York 11201

Mr. Thomas L. Smithson
Attorney at Law

Post Office Box 138
Escanaba, Michigan 49829

Mr. Joe P. Sparks

4234 Winfield Scott Plaza
Suite D

Scottsdale, Arizona 85251

Mr. James D. St. Clair

Hale and Dorr

Counselors at Law

28 State Street

Boston, Massachusetts 92109
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Mr. S Glenn Starb1rd
Post Office Box 736
Kingman, Maine 04451

Mr. Arnold C. Sternberg
Department of Housing and
Communlty Development

Division of Community Affairs

921 Tenth Street
Sacramento, Ca11forn1a 95814

J. Hugh Proctor
Route 7 Box 162 A’
Waldorf, Maryland 20601

Mr. Pete Taylor

Special Council

Senate Select Committee on
Indian Affairs

5323 Dirkson.

washington, D. C. 20510

Mr. Thomas N. Tureen

Post Cffice Box 388
Calais, Maine 04619
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Ms. Catherine Herrold Troeh
15214 9th S. W.
Seattle, Washington 98166

Ms. Jan Tuveson

Florida Governor's Council on
Indian Affairs

105 1/2 East College Avenue

Tallahassee, Florida 32301

Honorable Morris K. Udall

Chairman, Committee of Interior and
Insular Affairs

House of Representatives

washington, D. C. 20515

Attn: Gunilln Foster

Mr. Robert Van Gunten {(METIS)
CLOB 2~152

Montana State University
Bozeman, Montana 59715

Mr. Jim Vann
Route 1 Box 109
Bolton, North Carolina 28423

virginia State Indian Affairs

Ty De Pass

Department of Intergovernmental
Affairs

Richmond, Vvirginia 23219
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Mr. James E. Waite
post Office ‘Box 462
Pensacola, Florida 32592

Representative James G. Ward

Flotida State ‘ -
Hcuse of Representative

. 350 N. Eglin Parkway

Fort Walton Beach, Florida 32548

Attn' Fran Beard

Mr. Larry Watson '
Route 1 .Box 65
Lawton, Oklahoma 73501

Mr. Thunderbird Webber
post Office Box 225
Richmond, Virginia 23202

+

Mr. Edward Weinberg

Law Offices of Duncan, Brown,
Weinberg, & Palmer, P. C.

Suite 1200

1775 Pennsylvania Avenue, N. W.
washington, D. C. 20006

Mr. Bob White
pPost Office Box 58
McLoud, Oklahoma 74851
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Herbert White, Chairman
Kigkapoo Tribe of Oklahoma
Pogthéffice Box 52 |
Mcmobud, Oklahoma 74851

i

Honorable Richard White.
House of Representatives
washington, D. C. 20515

Attn Bérbapa Potter

Ms. Jeanne S, Whiteing
Native American Rights Fund
1506 Broadway

Boulder, Colorado 80302

Ms. Vivian M. Williamson
Route 7, Box 663
Pensacola, Florida 32506

¥

Ms. Sandra Wurth~Hough

East Carolina University
Department of Political Science
Greenville, North Carolina 27834

Honorable Milton R. Young
United States Senate
Washington, D. C. 20510

Attn: Xaren Steidle
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William Youpee, Executive Director
National Tribal Chairmen's Association
Suite 207

1701 Pennsylvania Avenue, N. W.
Washington, D. C. 20006

Mr. B. E. Xingayham
pPost Office Box 126
Trumbull, Connecticut 06611
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Honorable Edward Kennedy
United Qfates Senate. ~
; D; C 20510 -

Honorabf g l‘ieeds
House of Representatives
Washington, D. C. 20515

Dave Snapp .

OMB

8208 New Exec Off].Cé Bldg
Washlngton, D, C.

Sam MacKaty

Ms. Cecile Maxwell = . her card was out of the file so I g
15614 1st Avenue South - = mistaken dropped her for the ma:.llng

Seattle, Washington 98148 list

Mr. O. Oliver Adkins
RFD 1, Box 226 '
Providence, Gorge, Virginia 23140

Mrs. Angie Osborn
2787 N. Piedra Road
Sanger, California 93657

Mr. Amos Tyler
Route 2, Box 51 - A
Mora, Louisiana 71455

Mr. Morris T}:ler
Route 1 Box 37
Mora, Louisiana 71455

Mr. John Wesley Thomley
Post Office Box 123
Molino, Florida 32577
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What shall I do with these people

Mr. James Lowery
1516 l4th Avenue
Columbus, Georgia 31901

~. Mr. O. Oliver Adkins
~ “=RFD 1, Box 226

“~pProvidence Gorge, Virginia 23140

3 Mrs. Angie Osborn
= % 2787 N. Piedra Road
7‘%§§anget, California 93657

. Mr. Amos Tyler
ﬂ\'? Route 1 Box 51-A
7S %édora , Louisiana 71455

~ 3 Mr. Norris Tyler

™ <_Route 1 Box 37
*_Mora, Louisiana 71455

% Mr. John Wesley Thomley

T 3 Post Office Box 123

" “Molino, Florida 32577

Mr. Houston L. McGhee
Route 3 Box 287
Atmore, Alabama 36502

~ Mr.
~7. post Office Box 586
% -Cando, North Dakota 58324
Mr. Allan Van Gestel
<X Goodwin, Procter & Hoar
» 28 State Street
%Poston, Massachusetts 02109

Larry M. Baer ol

(L&

L7
+
+
+
- Lo -~
> g e T T
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Wictor Fain, Commissioner

. O Box b8

Nocogdoches. Tx 75961 N
T13/564-8341 LT e

Jock Stallings, Commissionar

11200 Sacor o Rood

El Poso, Tx 79927 A
915/859-8714 .

ir. John A, Shapard

Jureau of Indian Affairs

J.S. Department of. the Interior
2609 Interior Building =
Jashington, D.C. 20245 o

lear Bud:

“ TEXAS INDIAN COMMISSION

Wo!? Broemer Executive Director
-l:)!l Alston Livingston, Tx, 7738)
F13/327-3285

April 18, 1978 -

RE: 25 CFR 54.6
Proposed Rules
Lac Vieux Desert band

1igug indisn Reservation
ElPose

Traditionol Kichopoo Tribe
Eogle Poss

Americon Indian Canter |

Datlos

Dollos inteririboal Center
Dailos

Amaerican indian Forum
Fort Worth

Imertribel Council

Houston

.t was a pleasure meeting you at the National Converence on Recognition of Indian Tribes

.. Nashville.

wwesents for the Traditiomal Kickapoo Tribe of Texas.

1 appreciate your undérstanding of the problems that Sub-section 34. 6(c)(7)

he Kickapoos were forced out of the Great Lakes Area bv Army Order in 1832 and migratec

0 Kansas and Indian Territory in Oklahoma. The »

{igsgionaries tried to convert the Kicka-

008 to Christianity and for Religious freedom, the Traditional Kickapoos moved to the

‘ort Duncan Area of Texas and lived in what is now Eagle Pass, Texas and Naciemento,
n the early 1900's the U.S. Army went into

o Oklahoma.

.rea.

)

Mex.

Mexico to remove the Traditional Kickapoos
They shot and killed a number of Indians and captured some cof the Tribal
iembers returning them to Oklahoma.

Mlost of the Traditiomal Kickapoos escaped and todav
‘here are over 640 Tribal Members, mostly full bloods, living in the Eagle Pass/Naciemento

iace the late 1830's until today, they have rctained their Indian Religion, Language and
their children do not go to Public Schools, thev <o

ot use Public Hospitals, live in traditional straw houses and continuye to maintain their
ndian Laws through their Tribal Council form of lLocal Government.

radition.

ome have been entered on the Oklahoma Kickapoo Tribal Rolls.

Thev speak no English,

Most of the Tracitiona:

ickapoos are unaware of the fact thev are listed on the Oklahoma Kickapoo Roil z.: ..
00 miles from that Agency and claim no aliegance to the Cklahoma Kickapoo Trice. .
ears thay have maintained their identity of a destinct individual Tribe and wisnh = -

inue their Tribal Government.

herefore, in hehalf of the Traditiomal Kickapoos, I would appreciate vour consiivrat.
f amending Sub-section 34.6(L)(2) to read as follows:

{2) The membership of the petitioning group is composed principally of per

sons not members of any other Indian eligible for services from the 2u
2au as an American Indian Tribe. (add) provided, however, that if a

PN

-
€

itioning grour has maintained a separate Tribal Government and has Live.:

-

Ty

S
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in a separate geographical area for more than 100 years but are carried
on another Federally recognized Tribes' Roll, they would be eligible for - ' =
separate Federal Recognition if such members relinquish enrollment with- : et
in 90 days after final recognition of the petitioning group as an Indian

Tribe entitled to receive Federal Services.

have reviewed a copv of Tom Smithson's letter of April 11, 1978, and also feel that
e Amendment should be carefully worded as not to eliminate any equally long standing
parated Tribes. : '

. Smithson's alternate proposal which states "and if the Indian Tribe of which they
‘e members gives its consent, by Tribal resolution' is restrictive because the Okla-
ma Kickapoo may be using Traditional Kickapoos for head count purposes and would

it agree to withdrawal of membership.

sur assistance in amending this Sub-section in such a way that would not exclude thé
-adtional Kickapoos from Federal Recognition will be greatly appreciated.

.ncerely yours,

Jaf1B sy

tlter W. Broemer
tecutive Director

iB/dd

:: George White Water, War Chief
Tracitional Kickapoo TIribal Council
Texas Indian Commission
Leslie N. Gav, Jr.

Jim Brown
Tom Smithson
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MATLARAM SERWTCE AENTY. . )
MIODLETOWN, va, 22645 . - #Mm"gra

1-0639138181 utlio/?a Ics IPwausz CSP wch
5043896761 MOM TDSN BATON Rausr LA 265 oa-Bo 0483P EST

v 7.. . S o ) Vo o <

DIRECTOR, OFFICE OF INGIAN SERVICES S !
BUREAU OF INDIAN AFFAIRS . S o

ATTN FEDERAL RECOGNITTON PROJEC? S | . R

18TH & C STS NW e -

" WASHINGTON DC 20245 " ' i SR  <2§§9 g

DEAR SIR, ,‘;‘ S | : T

A THE CHMIEF LEGAL OFFICER oF THE STATE OF LOUISIANA THE POLLOHING
COMMENTS ARE OFFERED ON BEMALF OF THE STATE IN RESPECT TO THE PROPOSED
REGULATIONS PUBLISHED IN TWE FEDFRAL REGISTER JUNE | 1978 ESTABLISHING
PROCEDURES FOR RECOGNITION OF INDIAN TRIBES,

THE PROPOSED REGULATIONS DO NOT MAKE THE STAYE AT INTEREST A PARTY

PRIVY TO TWE TRIBAL RECOGNITION PROCEDURE, THIS OMISSION RESULTS IN A
GRIEVOUS VIOLATIUN OF THE RIGHMHTS OF THE STATES IN THAT WIGHLY
SIGNIFICANT LEGAL CONSEGUENCES TQ THE STATES CAN BE EFFECTIVE WITHOUT -
THEIR PARTICIPATION AS A PARTY, 1 URGE THATY THE PROPOSED REGULATIONS RE
AMENDED TO INCLUDE THE STATE AT INTEREST AS A PARTY DIRECTLY CONCERNEND
IN ALL STEPS IN THE PROCEEDINGS

THIS COMMENT SWOULD NOT BE CONSTRUED AS REPRESENTING AN QPPOSITION TO

THE ADOPTION OF REASONABLE REGULATIONS FOR TRIBE RECOGNITION NOR

CPPUSITION TO RECOGNITION OF INDTAN GROUPS AS TRIBES WHERE THE WISTORIC

FACTS waRRANT HOWEVER 1 URGE TWAY THE REGULATIONS MUST INCLUDE THE :
STATE 45 A PARTICIPATING PARTY Tn THE PROCEEDING IN WHWHICH A —
SIGNIFICANT NUMBER OF IT'!'S CITIZFENS wWHO MAVE EXERCISED THE STATE

CITIZENSHIP FOR MORE THAN (66 YFARS ARE NOW YO BE RECLASSIFIED AND

VESTED TOGETWER wITH THE FEOERA| GOVERNMENT WITH NEW AND DIFFERENT

RIGHTS SOME OF WHWICW CAN BE WIGMLY PREDJUDICIAL TO TWE OTHER CITIZENS

OF THE STATE AND TO THE STATE ITSFLF,

THE ADQPTION OF THE PROPOSED REGULATIONS WwITHOUTY MAKING THE STATE
PARTY PRIVY TO ALL PROCEEDINGS wnULD VIOLATE CONSTITUTIONAL GUARANTEES

FOR WHICH FULL RESERVATION OF TwWg RIGHT TO SEEK JUDICIAL RELIEF 1S
HEREBY MADE IN THE FILING OF THF PRESENT COMMENTS,

WILLIAM J GUSTE JUNIOR, ATTORNEY GENERAL
STATE OF LOUISTANA
16352 EST

MGMCOMP MGM

e e e e e it - ———— w— e KL KR S
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Dempsie Henley. Chairmon
P. O, Box 348

Liberry, Tx 77575
713/3036.3634

Victor Fain, Commissioner
F.O. Box 68
Nacogdoches, Tx 75961
7137504 -8361

Jack Stallings, Commissioner
11200 Socorro Rood
El Posa, Tx 79927

" TEXAS INDIAN COMMISSION

Walt Broemer, Executive Director

" 1011 -Alston, Livingston, Tx, 77351 -

Serving Texas Indians:

Algboma-Cou shatte indian’
Reservation, Livingston

Tigua indian Reservation
El Paso

Traditional Kickopoo Tribe
Eagte Pass 4

American Indion Center
Dalios

Dalios intertribal Center
Dallos

Armericon Indian Forum

915/859-8714 - N 713/327.5285

' Fort Worth

Intertribol Cowuncit
Houston

June 23, 1978

Director . e a I w7 o C .

~U

' D
Office of Indian Services . ° ‘ S e ff{, D - -
Bureau of Indian Affairs . o o = T
18th and "C" Street NW - " S - - - S
Washington, D.C. 20245 . ; . ' o= T T
, , _ s "£~

ATTN: TFederal Recognition Project ' ' =2
I B w6 . .28 ‘ -

Gentlemen: il £ , P v o~

T have reviewed 25 CFR Part 54 published in the Federal Register on June 1,

1973, Proposed Rules for Federal Recognition of Indian Tribes and take only

one exception. Section 54.7 (f) reads "The membership of the petitioning

groups is composed principally of persons who are not members of any other

North American Indian Tribe.' This provision would be detrimental to the

application by the Traditional Kickapoo Tribe of Eagle Pass, Texas.

Presently you extend Federal Recognition to two Kickapoo Tribes, the Oklahoma S
Fickapoos and the Kansas Kickapoos. The Traditional Kickapoos seperated from

these Tribes in the 1830's and moved to the Eagle Pass Area for religious

freedom. Some are listed on the Oklahoma Kickapoo Tribal Roll without know-

ledze, consent or understanding of the meaning of Tribal Roll affiliations.

211 Kickapoos in Texad consider themselves Traditional Kickapoos with no
Tribal ties to the Oklahoma or Kansas Tribes. For over 140 years the Tradition-
el Xickapoos have retained their Indian religion, culture and language through
Tribal laws enforced by a strong Tribal Council form of local government.

These people have a fierce pride in being a destinct individual Tribe even
though theyv are in abject poverty as they speak no Inglish, their children do
rot o to schools and they live in reed/stick houses cooking with open fires
cn dirt floors. Their annual per capita income is $160!! 1In all my life, I
rave not seen a group of neople in this great United States that need help
rore. If vou sav, let them go to Oklahoma for help, forget it, In the early
1999%s the U.S. Army went to the Religious Crounds in Mexico to remove them
to Oklahoma., They shot and killed a number of Wickapoos and captured sone
returning them to Olilahoma. Yost of the Traditional Kickapoos escaped and
todav there are over 647 Tribal Mermbers, mostlv full hloods, living in the
racle Pass/lMaciemento Area,

Therefore, in behalf of the Traditional Hickapoos, I would like to request
that vou amend Section 34.7 (f) and add "lowever, 1f a Tribe with their own

GHP ADD-RDD-V027-D0008 Page 1 of 5


http:t:.�2.J�!~.JI

Local Covernment has lived separate from anv other Tribe for more than a 100
vears and do not clair membershkip on any orher Tribal Roll, then the Secretaty
mav walive the above rule and give snecial consideration to said Tribe for
Receznition.

IR

Your consideration aand assistance will be greatly appreciated by every
Yradional Kickapoo Indianm.

ncerely,

| 'x) &mewy

Valt Broemer
Iixecutive Director

cc: George whitewater, War Chief
Traditional Kickapoo Tribal Council -
Texas Indian Commission '
Senator John Tower
Senater Lloyd Bentsen
Congressman Abraham Kazen, Jr.
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Kickapoo Housing Conditions under the International Bridge in the Flood Plain o[ the Rio Grande

River at Fagle Pass.
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The Administrator has developed
eriteria for flood plain management in
flood-prone areas in accordance with
24 CFR Part 1910.

The final base (100-year) flood eleva-
tions for selected locations are:

Elevation
in feet,
national
geodetic
vertical
datum

Source of flooding Locstion

South corporate limit ... 254

Just upsiresmn. west road 80
bridge,

‘West corporate Umlt.......

Merrimack River...

268

{Na:iohal FPlood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, Novermber 28, 1968), s amended
(43 U.8.C. 4001-4128); and Secretary’s dele-
gation of authority to Federal Insurance
Adrainistrator, 43 FR 7718.)

Issued: July 26, 1978.
GLORIA M. JIMENEZ,
Federal Insurance Administrator.,
{FR Doc. 78-24235 Piled 9-1-73; 8:45 am]

[4310-02]
Title 25—Indians

CHAPTER 1—BUREAU OF INDIAN AF-
FAIRS, DEPARTMENT OF THE INTE-
RIOR

PARY 54—PROCEDURES FOR ESTAB-
LISHING THAT AN AMERICAN
INDIAN GROULP EXISTS AS AN
{INDIAN TRIBE

Final Rule

AUGUST 24, 1978,
AGENCY: Bureau of Indian Affairs,
In-erior Department.

ACTION: Final rule.

SUMMARY: The Bureau of Indian Af-
fairs publishes final regulations which
provide procedures for acknowledging
that certain American Indian tribes
exist. Various indian groups through-
out the United States have requested
that the Secretary of the Interior offi-
cially acknowledge them as Indian
tribes, Previcusly, the limited number
of such requests permitted an ac-
krowledgment of the group’s status on
a case-by-case basis at the discretion of
the Secretary. The recent increase in
the number of such requests before
the Department necessitates the de-
velopment of procedures to enable the
Department to take a uniform ap-
proach in their evaluation.

EFFECTIVE DATE: October 2, 1978.

FOR FURTHER INFCRMATION
CONTACT:

RULES AND REGULATIONS

Mr. John A. S8hapard, Jr., Division of
Tribal Government Services, Branch
of Tribzal Relations, telephone, 202-
343-4045, principal author, Mr. John
A. Shapsard, Jr.

SUPPLEMENTARY INFORMATION:
Various Indian groups throughout the
United States have requested that the
-Secretary of the Interior officially ac-
knowledge them as Indian .tribes.
Heretofore, the limited number of
such requests permitted an acknowl-
edgment of the group’'s status on a
case-by-case basis at the discretion of

the Secretary. The recent increase in-

the number of such requests before
the Department necessitates the de-
velopment of procedures to enable the
Department to itake a uniform ap-
proach in their evaluation.

Proposed regulations were pubu:shed
on June 16, 1877. Revised proposed
regulations were published on June 1,
1878 (43 FR 23743). The period for
public comment closed on July 3.
Throughout this period, from June 16,
1977, the amount of consultation and
discussion with tribes and other
groups on Federal acknowledgment
has been unprecedented. Since June
18, 1997, our records show a total of
400 meetings, discussions, and conver-
sations about Federal acknowledgment
with other Federal agencies, State gov-
ernment officials, tribal representa-
tives, petitioners, congressional staff
members, and legal representatives of
petitioning groups, 60 written com-
ments on the initial proposed regula-
tions of June 16, 1977; a national con-

ference on Federal acknowledgment

attended by approximately 350 repre-
sentatives of Indian tribes and organi-
zations; and 34 comments on the re-
vised proposed regulations, published
on June 1, 1978,

This is a project in which the Con-
gress, the administration, the national
Indian organizations, and many tribal
groups are cooperating to find an equi-
table solution to a longstanding and
very difficult problem.

Most of the changes made in the
final regulations from the revised pro-
posed regulations were for clarifica-
tion. The one concept which has been
more strongly emphasized in these
final regulations is found in §§ 54.8 and
54.9, In these two sections, provision is
made for & wider and more thorough
notice of receipt of petition. Provision
is also made for parties, other than
the petitioner, to present evidence
supporting or challenging the evidence
presented in the petition or in the pro-
posed findings.

This inclusion is in mponse to nu-
merous requests from the public in the
comments on both the initial and the
revised regulations., Further, it is a
continuation of the policy of open and
candid communication with all parties
concerned with the Federal acknowl-

39361

edagment project. We, therefore, have
included measures which will keep all
known concerned parties fully "in-
formed. :

‘Persons interested in obtl.injng m.
formation about a petition or com-
ments made in support of or in opposi-
tion to a petition should so request in
writing. These records will be available
on the same basis as other records
within the Bureau,

A number of ofther comments were
submitted by the public on the revised
proposed regulations which bear a spe-

cific response. It must be emphasized

that the Department {5 not attempting
to resolve administratively problems
which were not resolved by Congress
when the Indian Reorganization Act
was passed.

There will be group- which will not
meet the standards required by these
regulations, Failure to be acknowil-

. edged pursuant to these regulations

does not deny that the group is
Indian. It means these groups do not
have the characteristics necessary for
the Secretary to acknowledge them as
existing as an Indian tribe and entitled
to rights and services as such.

Groups in Alaska are entitled to pe-
titica on the same basis as groups in
the lower 48 States. These regulations,
however, are not intended to apply to
groups, villages, or associations which
are eligible to organize under the Alas-
kan Amendment of the Indian Reorga-
nization Aect (25 UB.C. 4738) or which
did not exist prior to 1936.

It must again be emphasized that
terminated groups, bands, or tribes are
not entitled to acknowledgment under
these regulations. Even though many
of these groups would be able to easily
meet the criteria, the Department
cannot administratively reverse legis-
lation enacted by Congress.

It should also be noted that recogni-
tion by State government. officials or
legisiatures is not conclugive evidence
that the group meets the criteris set
forih herein.

The Department received a number
of comments concerning §54.9(1).
Some felt that the Azsistant Secretary
should be required to notify the peti-
tioner of his decision within a speci-
fied time after receipt of the petition.
Because of the large backlog of petj.
tions presently on file, the size of the

-gtaff and other research consider.

ations, the time requirement was con-
sidered impractical. We strongly feel
the fairest and most practiead ap-
proach is the one taken in the requis-
tions.

The Department must De sasured of
the tribal character of the peiti.mer
before the group is acknowiedyged Al
though petitioners must be Amerncan
Indians, groups of descendanta will not
be acknowledged solely on s racial
basis, Maintenance of tribal reia-
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Such list shall be updsated and pub-
lished axmually in the F!:nmx, Rmxs—
TER.

date of the final
retary will have
guidelines for the’
including wgeneral -
guidelines on where “and how to re-

it 6f petitions,

search for required m.(mmation The.

Department’s example of petition
format, while preferable, shall not pre-
clude the use of any other format, - |

(d) The Department shall, upon. re-
quest, provide suggestions and advice
to researchers representing a petition-
er for their research into the petition-
‘er's historical background and Indian
identity. The Department shall hot be
responsible for the actusal research on
behalf of the petitioner.

$ 547 Form and content of the petition.,

The petition may be in any readable ’
form which clearly indicates that it is

a petition requesting the Secretary to
acknowledge tribal existence. All t,h_e
criteria in paragraphs (a)-(g)-of this

section are mandatory in order for -

tribal existence to be acknowledged
and must be included in the petition.

(a) A statement of facts establishing’
that the petitioner has been identified
from historical times until the present
on a substantially continuous basis, as
“American Indian,” or “aboriginal.” A
petitioner shall not fail to satisfy any
criteria herein merely because of fluc-
tuations of tribal activity during. var-
ious years. Evidence to be relied upon
in determining the group’s substanti-
cally continuous Indian identity shall
include one or more of the rfoliowing:

(1) Repeated identification by Feder-
al authorities;

(2) Longstanding relationships with'
State governments based on identifica-
ticn of the group as Indian;

(3) Repeated dealings with a county,
parish, or other local governmgnt in a
relationship based on the group's
Indian identity;

(4) 1dentification as an Indian entity
by records in courthouses, churches,
or schools;

(5) Identification as an Indian entity
by anthropologists, historians, or
other scholars;

(6) Repeated identification as an
Indian entity in newspapers and
books;

¢7) Repeated identification and deal-
ings as an Indian entity with recog-
nized Indian tribes or national Indian
organizations.

(9) Evidence that a substantial por-
tion of the petitioning group inhabits
a specific area or lives in a3 community
viewed as American Indian and dis-
tinct from other populations in the
area, and that its members are descen-
dants of an Indian tribe which histori-
cally inhabited a specific area.

(¢) Within 90 days afier the effective:

estions -and .

RULES AND REGULAT!ONS

(c) A statement of facts which amb

,-lishes that the petitioner has main-

tained tribal political Influence 'or
othe: authority over .its members as
an autonomous entity throughout h:s~
tory until the present.

(d}. A copy of the groups present'

governing document, or in the sbsence
of a written document, & statement de-
scribing in full the membership crite-

' ria and the procedures through which

the group currently governs lts affairs

‘and its members.

(e) A list of all known current mem-
bers of the group and a copy of each
available former list of members based

. on ‘the tribe’s own defined criteria.

The membership must consist of indi-

viduagls who have established, using °
..evidence acceptable to the Secretary,

descendancy from a tribe which exist-
ed historically or from historical tribes
which combined and functioned as &
single autonomous entity. Evidence ac-

ceptable to the Secretary of. tribal

membership for this purpose includes
but is not limited to:

"(1) Descendancy rolls prepared by
the Secretary for the petitioner for
purposes of distributing claims money,
providing allotments, or other pur-
poses;

(2) State, Federal, or other offxclal
records or evidence identifying present

‘members or ancestors of present mem-

bers as being an Indian descendant
and & member of the pet::tioning
group:

(3) Church, school, and other similar
enrollment records indicating the

‘person as being a member of the peti-

tioning entity;

(4) Affidavits of recognition by tribal
elders, leaders, or the tribal governing
body, as being an Indian descendant of
the tribe and a member of the peti-
tioning entity:;

(5) Other records or evidence identi-
fying the person as a member of the
petitioning entity.

(f) The mmembership of the petition-
ing group is composed principally of
persons who are not members of any
other North American Indian tribe.

(g) The petitioner is not. nor are its
members, the subject of congressional
legislation which has expressly termi-
nated or forbidden the Federal rela-
tionship.

§ 34.8 Notice of receipt of petition.

(a) Within 30 days after receiving a
petition, the Assistant Secretary shall
send an acknowledgment of receipt, in
writing, te the petitioner, and shall
have published in the FEDERAL REGIS-
TER 3 notice of such receipt including
the name and location, and mailing
address of the petitioner and other
such information that will identify the
entity submitting the petition and the
date it was received. The notice shall

39363

‘also indicate where & copy of t.he peti— ‘

tion may be examined.

(b} Groups with petitions on’ tile
with the Bureau on the effective date
of these regulations shall be notified

_within 90 days from the effective date -

that their petition is on file. Notice of

that fact,\including the informasation
required inl-parsgraph (a) of this sec-
tion, shall published in the FEDERAL -
REGISTER. petitions on file on the

effective ddte wiil be returned to the
petitioner with guidelines as specified

in §54.6(c) 'in order to give the petl- ~ :

tioner an opportunity to review, revise,
or supplement the petition. The
return of the petition will not affect '
the priority established by the initial -

filing.

(¢) The Assistant Secretary shall .
also notify, in writing, the Governor
and attorney general of any State in.
which a petitioner resides. .

(d) The Assistant SecretAry shall -
also cause to be published the notice
of receipt of the petition in a major
newspaper of general circulation in ~
the town or.city nearest to the peti-
tioner. The notice will include, in addi-

tion to the information in section (a)

of this part, notice of opportunity for .
other parties to submit factual or legal
arguments in support of or in-opposi-
tion to the petition. Such submissions
shall be provided to the petitioner
upon receipt by the Federal acknowl-
edgement staff. The petitioner shall
be provided an opportunity to respond
to such submissions prior to a final de-
termination regarding the petitioner’s
status,

§54.9 Processing-the petition.

(a) Upon receipt of & petition, the
Assistant Secretary shall cause =
review to be conducted to determine
whether the petitioner is entitled to
be acknowledged az an Indian tribe.
The review shall include consideration
of the petition and supporting evi-
dence, and the factual statements con-
tained therein. The Assistant Secre-
tary msay also initiate other research
by his staff, for any purpose relative
to analyzing the petition and obtain-
ing additional information about the
petitioner’s status, and may consider
any evidence which may be submitted
by other parties.

(b) Prior to actual consideration of
the petition, the Assistant Secreiary
shall notify the petitioner of any obvi-
ous deficiencies, or significant omis-
sions, that are apparent upon an ini-
tial review, and provide the petitioner
with an opportunity to withdraw the
petition for further work or to submit
additional information or a clarifics-
tion,

(c) Petitions shall be considered on a
first come, first serve basis determined
by the date of original filing with the
Department. The Federal acknowl-
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A © LAWRENCE H.MIREL .. )40
o © . ATTORNEY AT LAW .~ )

918 SIXTEENTH STREET, NW. . . . _ ' -  COUNSEL 7O .
WASHINGTON, D.C. 20006 -, ., . , : R GOLDFARB AND SINGER
202/206-0088, 466-3030 : :

‘ - ~ June 27, 1978 |

' ® |

}dlg Director, Offlce of Indnan Serv&ces
Bureau of Indian Affairs '
18th and C Streets, N, W, |
Washington, D. C. 20245 -

Attention: Federal Réchnifion Proiect
Dear Sir:

| am writing in response to a publication in the Federal Register of June 1,
1978, of proposed procedures for establishing. that an' American Indian group exists
as an Indian tribe. | understand that comments received prior to July 3, 1978 will
receive detailed md:vndual sfudy and d:scussxon. -

I would like to cdll your ch‘enﬁon to what | consider to be an important
omission in the proposed regulations. Although the proposed regulations give every
opportunity to Indian groups to demonstrate their qualification for federal recogni-
tion, there are no provisions by which other interested groups might question or
challenge the claims of an applicant.

| represent a group of individual land owners in Massachusetts whose title
to property that they purchased and paid for has been placed in jeopardy by land
claims and the threat of future land claims made by a group of persons claiming to
be an Indian tribe. The dispute is currently before a federal district court in Boston,
and the claim is based upon the provisions of the 1789 "Non-Intercourse Act". As
you know, an essential element of a successful claim under this Act is the tribal status
of the claimant. In a related case, in Mashpee, Massachusetts, a federal judge, after
a jury trial, found that the claimants were not an Indian tribe, Clearly, if this group
had been granted federal recognition by the Department of Interior under the proposed
regulations, it would have had a substantial impact on the court's decision.
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In the particular situation | am involved in, in Gay Head, Massachusetts,
mediation efforts are currently underway, and we are hopeful that a satisfactory
agreement can be achieved. It is possible, however, that the mediation attempt -
will fail and the dispute will go back to the courts. Since the group of persons
claiming to constitute an Indian tribe in Gay Head, Massachusetts, will undoubt-
edly be petitioning for federal recognition under the proposed regulations, and as
a finding of tribal status by the Department of Interior would undoubtedly weigh
heavily in our pending law suit, my clients have an interest in the ability to challenge
any showing that might be made by these persons in Gay Head claiming to constitute an
Indian tribe. | see no way under the proposed regulations that such a challenge could
be made.

I would like to suggest several places where a challenge provision might be
provided for. The first would be in Section 54.9, where o new subsection (c) could
be inserted as follows:

"The Assistant Secretary shall consider, as part of his
review of the petition, any information submitted in
opposition to the petition by any interested individual
or organization. Any such individual or organization
may request, and the Assistant Secretary shall, upon
such request, provide copies of any materials submitted
in support of the petition."

A second place where provision might be made for challenge is in the proposed
Section 54.9(f). That section could be amended as follows: Change the final period to
a comma and add the following language:

"and for any individual or organization that has expressed

an intent to challenge the petition. Both the petitioner

and any challenging party shall have 90 days within which

to submit evidence disputing the proposed findings of the
Assistant Secretary, and the Assistant Secretary shall con-
sider such additional evidence prior to issuing a final ruling.”

A third place where provisions for a challenge might be provided is in Section
54.10(b). A new sentence might be added to that section between the second and third
sentences of the draft, to read as follows:

"Upon receipt of a report of proposed findings which are
favorable to the petitioner, any individual or organization
wishing to challenge the petition shall have 90 days to
present written arguments and evidence to rebut the evidence
relied upon."
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An eSsehf;cl'éiemérst in the right to challenge, of course, is the requirement _
that notice be given of an application for federal recognition. | would propose that .
the nohce prowsxons in the draft proposal be sfrengfhened as follows:

Add a new subsechon (b) fo Sechon 54.7, to read: \_ '
4
‘ "The pehhoner has sent, or caused to be sent, a copy
" of lits pehhon to all parties with whom it is presentlt
- engaged in litigation where the outcome of that litiga- -
" tion could ke aoffected, directly or indirectly, by a
favorable decision on tribal recognition. Specifically,
a copy has been sent to: [list] ™ ' :

Add two new sen.fer%ce's to the end of Section 54.8, as follows:

"The petitioner shall cause to be p‘ublished, at least
once each week for three successive weeks, in a news-

. paper of general circulation in the community which the
‘petitioner claims to be the locality of the 'tribe’, a
notice, in a form prescribed by the Assistant Secretary,
which will specify that a petition for recognition has
been filed, the name and mailing address of the petitioner,
and other such information that will identify the entity
‘submitting the petition and the date it was filed. The
notice will also indicate where a copy of the petition may
'be examined, and will specify the procedures for filing

- challenges to the petition, including eligibility to challenge,
form of challenge, and deadline for filing challenges.*

Add to the end of Section 54,8(c):
", and to the head of the local government of the community
which the petitioner claims as its locality, as well as the heads
of communities which abut the claimed locality.,”

My clients, and other land owners similarly threatened by "indian" land claims,
are concerned with having the ability to challenge a claim of tribal recognition before
the interior Department when the issue of tribal status may affect the outcome of litigation
they are presently involved in. In addition, they view the ability to challenge a petition
for tribal recognition as a possible alternative to expensive and time-consuming litigation.
These are not the only circumstances, however, in which the ability to challenge might be
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tmporfonf For example, | can envision a situation in which a recognized tribe of
Indians might wish to challenge the claim of a particular group--perhaps some of the
same persons the tribe claims as members-~to recognition as a separate tribe. |

believe they should have this opportunity.

Thank you for your consideration. | will be happy to discuss these ideas wnth
you or anyone you designate, and | look forward to hearing frem you. -

e Mael.

Lawrence H. Mirel

LHM:!
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Lzno¥a ' United States Bepartment of the Interior

U
,f.vz..;.z) : . .’ OFFICE OF THE SOLICITOR
 _'PORTLAND REGION, 1002 N. E. HOLLADAY ST.

“{TER‘OR D—EP;T‘ ' { -P. 0. Box 3621, Pordand, Oregon  97208.
' "”*zléiﬂﬁ;f v o June 16- 1978
o 2088 e =
SOL\C\TC‘R,S I ,‘ . . o ) * Inreply rcf\jr to:
pOGEEL’. R |
Memorandum: -~ © .0 7 o o {
To: ' '$¢0§£ Keep} Attorney, Division of Indian Affairs
From:  Office of the Regional Solicitor, Portland

Subject: Proposed BIA regulations 25 CFR Part 54, Procedures
for Recognizing Indian Tribes = : '

I would offer the following comments to you on the revised draft of
the proposed regulations on this subject which were published in the
June 1, 1978, Federadl Register, 43 F.R. 23743. I think these regu-
lations are a vast improvement over the earlier version.

I have twoc general comments:

1, Section 54.8(b) provides that groups having petitions pending
before BIA when the regulations become effective are to be notified
within sixty days that their petition. is on file. I'm sure that a
number of these petitions do not conform to the requirements of
section 54.7 for petitions under the new regulations. Therefore,

it seems to me that any notice given under this section should speci-
fically direct the group% attention to the final provisionsof the

new regulations, and particularly of section 54.7, and specifically
extend to them an invitation to revise or supplement their petition
to bring it more into conformity with the requirements of the new
regulation. I realize that section 54.9(b) provides for such oppor-
tunity for revision at a later stage in the proceeding. However, a
simple notice that a petition is on file and will be treated as a
petition under the new regulation may mislead some of the existing
petitioners into a false sense of complacency concerning the adequacy
of their petition.

2. Various provisions in sections 54.9 and 54.10 provide for notifi-
cation to the petitioner and for Secretarial review of arguments or
evidence submitted by the petitioner in connection with approval of
the petition. It seems to me that there should also be express refer-

ence to notification to and consideration of the comments or evidence
CONSERVE

Save Energy and You Serve Americal
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submitted by any objecting person or party This would be particu-
larly true with respect to any objections that may be filed by another
Indian group, either one already recognized or one seeking recogni-—
tion, or by a state or local government or governmenta] entity. Per-
‘haps some term like "objector" could be included in the definition
section (section 54. 1) to designate such parties and then reference

to objector included in these two sections. The definition I would
have in mind would be any person or party who had filed written ob-
jections to the petition within the time 1imit specified in the regu-
lations. In that event, section 54.9(d) could be amended to read: '
"The petitioner and any objector shall be notified * * * " The same
change could be made in subparagraph 54.9(f) and the last sentence

of that subparagraph could be amended by adding "and any objector."

In subparagraph 54.10(a) the Assistant Secretary should be required
to publish notice of his determination with copies to the petitioner
and any objector unless the publication under 54.9(f) is of this same
document. Its not too clear whether the two determinations are the
same. One refers to proposed findings and the other to an actual
determination. Since the latter is the one that is to be reviewed

by the Secretary, it seems to me that public notice of determination
~should be made so that not only the petitioner but objectors may sub-
mit their views to the Secretary. In further fulfillment of this,
subparagraph 54.10(d) should be amended to say " * * * written argu-
ments and evidence submitted by the petitioner or any objector" and
subparagraph (f) amended by inserting the words "and any objector"
after the word "involved."

If it is felt that the term "objector" as I have proposed to define
it above is too broad and would require individual notification to

a large number of individuals or others who simply wanted to voice

" their objections to the recognition, then, perhaps, a more restric-
tive term or definition could be used. For example, you might refer
to "objecting entity" and define that term in a way so as to limit
it to a recognized Indian tribe, an Indian group that has on file a
petition for recognition and any state or local governmenta] entity
that would be directly affected by the recognition.

For the Regional Solicitor

ierge A gt

- Georg D. Dysart
Cv Assistant Regional Solicitor
=

B Cote t/f/ﬂ((z)”ﬁ Guy t 1. Lheyard).
\//)//a/z/ﬂf/
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. /t"’/ﬁ W
JOosEPH E. BRENNAN
ATTORNEY GENERAL

RICHARD S. COHEN
JOHN M. R. PATERSON .
DoNALD G. ALEXANDER

OEPUTY ATTORNEYS GENE® - _

STATE OF MAINE “

DEPARTMENT OF THE ATTORNEY (GENERAL

-
AUGUSTA, MAINE 04333 Q
™ .7
June 15, 1978 = Q’é?@
e L
77 <

Honorable Forrest Gerard
Assistant Secretary of Interior
for Indian Affairs

Department of Interior

18th and C Street, N.W.
Washington, D.C. 20245

Dear Mr. Gerard:

We understand that the Department is proposing to promulgate
rules regarding procedures for establishing that an American
Indian Group exists as an Indian tribe. 43 F.R. 23743-23746 (June 3
1, 1978). On the assumption that such procedures, or a version -
thereof, will be adopted by the Department of Interior, we thought Q/

it prudent tc write to you regarding the status of Indian groups
in the State of Maine. /
/

As you are aware, the State is now in litigation with several’
Indian groups involving claims to land under the so-called Trade”
& Intercourse Acts. In addition, it is possible that there
other latent but presently unasserted claims in Maine. In the event
of a trial on any claims in Maine, one of the issues may be the
tribal existence or tribal status of these Indian people.

It is our understanding that to date the Department has not
issued any order or decision recognizing or extending tribal status
to any Indian group in Maine, despite the fact that the Department

is now or intends in the future to extend certain programs to Indians
in Maine. In view of these facts, we would respectfully request that
the Departmert not process or act upon any regquests for recognition,
acknowledgment or establishment of tribal status by any Indian group
in Maine under these rules or any other rules or procedures without
first providing reasonable notice of and an opportunity to be heard
with respect to such request to this office. While we agree with

the Department's extending various programs to Maine Indians, we

e
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are concerned that any action to recognize, acknowledge or
establish the existence of "tribes" in Maine might affect the
pending or, potential litigation. It would be inapprxopriate and
unfortunate if the Department were to take administrative action
on such a request without offering to the State an opportunity
to be heard,‘especially while litigation is-pendingw

;Ie Syoi@'l\yf @‘rs ’ I

JOHN M. R. PATERSON
Deputy Attorney General

JMRP :mfe

cc: Honorable James B. Longley
Honorable Edmund S. Muskie
Honorable William D. Hathaway
Honorable William S. Cohen
Honorable David E. Emery
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June 9, 1976 - » ; _— AN

The Hon. Porrest J. Gerard

Assistant Secrstary of the Interior :
for Indian 2ffairs o CL .

Four-8tate Tribal Chairmen Conference

Northern Michigan University
Marquette, Michigan 49855

Dear Mr. Secretary.

I represent the Lac Vieux Desert Band of Lake Superjor
Chippewa Indians of Michigan. The Band is one of those
which has been seeking Federal recognition as a tribe
entitled to services of the Bureau of Indian Affairs for
some time, although no petition has been filed pending the
finalization of proposed Bureau regulations.

The proposed regulation 25CFR Section 54.7(f) as published

on June 1, 1978 presents a significant obstacle to the -
recognition of this clearly eligible Band aclely on the

basis that many of thelr merbers are enrolled in Mole Lake

in Wisconsin. The attached copy of my letter to Mr, Johmn A.
Shapard dated April 11, 1978 details the problem more

explicitly. \

On Friday, June 9, 1978, we met with you with representatives -
of the Mole Lake Band and the Keweenaw Bay Indian Community

to express our concern that the regulation be modified.

¥e continue #o urge its amendment.

We alsc bslieve, however, that the Dapartwment could recognise
the Band pursuant to Section 54.3(d4) because it has
*functioned historically and coatinuocusly until the present
as an autonomous entity” notwithstanding intermarriage with
andenrollment in the Mole Lake Band. '

We urgently urge your Department's action in revising the '
proposed regulation:. or in the alternative, when the petition
is subrnittea. recognition of the Band on the theories advanced
here.

Respectfully,
/
P
\mi,iztﬂ
Thomas L. Saithson
Attorney for the Lac Vieux Desert Bandé
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THOMAS L. SMITHSON .

LAWYER
1016 Ludington Street, Room 108 . . . 4
P.0. Box 138 e . Lot . ) : Bus. 906-789-0 422
Escanaba, Michigan 49829 " o o } . ' . Res. 906-356-6981

¢ .,_“ . - | ' o ) . \ .
April 11, 1978 . | ' "

Mr. John A. Shapard

Bureau of Indian Affairs’

U.S. Department of the Interior’
2609 Interior Building:
Washington, D.C. .20245

RE: 25 CFR 54.6
Proposed Rules
Lac Vieux Desert Band

Dear Bud:

This will provide the information I promised when we met in
Nashville at the National Congress of American Indians'
Conference on Recognltlon of Indian trlbes, March 28 and
29, 1978.

You will recall that the Lac Vieux Desert Band, which I
represent, was a party to the 1842 and ‘1854 treaties with
the Chippewa. Discontented with the reservation set aside s
for them, they returned to traditional lands on the Michigan-
Wisconsin border and were not permitted to organize
separately under the Indian Reorganization Act. Only those
members who remained at L'Anse were eligible for membership
in the Keweenaw Bay Indian Community. Through inter-
marriage, Lac Vieux Desert Band members became closely
affiliated with what is now the Mole Lake Band of Chippewas
in Wisconsin. Accordingly, although they have remained

on the Michigan-Wisconsin border and in the town of
Watersmeet in Upper Michigan, many members of the Lac

Vieux Desert Band are enrolled at Mole Lake. This tribe is
not separately served, but receives some Federal benefits
by reason of its occupation of land held in trust for the
Keweenaw Bay Indian Community and some individuals may
receive services by virtue of enrollment at Mole Lake.

As often as not, however, the Great Lakes Agency denies
services because Lac Vieux Desert Band members are non-
residents of Mole Lake, and the Michigan Agency restricts
services because persons are theoretically eligible for
services at Mole Lake, notwithstanding their residence in
Michigan. Tribal enrollment at Mole Lake was the only
available alternative, and members of the Lac Vieux Desert
Band are willing to relinquish that membership.

A
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Mr. John A. Shapard
April 11, 1978
Page 2

It should be emphasized that this Band has been separate both
historically and geographically. It is not a splinter group
of discontented members of the Mole Lake tribe nor is it.a
constituent sub-part of that tribe.

Sub-section 54.6(c) (2) makes mandatory the'requirement that:

(2) The membership of the petitioning group
is composed principally of persons who
are not members of any other Indiah
tribe eligible for services from the
Bureau as an American Indian tribe.

We are also informed that the regulation would also affect the
recognition of a Texas Kickapoo group and perhaps other
tribes. The proposed draft does not address the problem

of the Lac Vieux Desert Band even with NCAI suggested
revisions.

We understand that the objective of this provision is to
prevent secession of splinter groups from existing tribes.
We are not unsympathetic to that motive. Ag drawn, this
regulation would prevent Federal recognition of a clearly
separate band of Lake Superior Chippewas.

To solve this problem, we propose the language below. We
sought to draft it in such a way that it would not create
problems for such other Federally recognized tribes as the
Oglala Sioux (an organization with historical sub-bands),
the Shoshone and Arapaho of the Wind River Reservation,
(two tribes on the same reservation), or the constituent
bands of the Minnesota Chippewa Tribe (confederated bands
on separate reservations). Since the regulation must be
drafted carefully so as not to upset the structure of
existing governments, I have sent copies of this letter to
many persons in the hope that others will participate in
the re-drafting of 54.6(c) {(2) to permit recognition of the
Lac Vieux Desert Band without creating organizational
problems for other Federally recognized tribes.

The proposed language to be added to section 54.6(c) (2) is
as follows:

Nothing herein shall prevent recognition of any
historically and geographically separate band
which is not historically and culturally a
constituent sub-part of a recognized tribe
merely because many members of the petitioning
group are enrolled in said recognized tribe,
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Mr. John A. Shapard
April 11, 1978
Page 3

provided, that such members must relinguish
enrollment within ninety (90) days after final
recognition of the petitioning group as an

Indian tribe entitled to receive Federal services.

As an additional alternative, we request consideration of the
following version of 54.6(c) (2):

(2) The membership of the petitioning group is
composed principally of persons not members
of any other Indian tribe eligible for services
from the Bureau as an American Indian tribe,
provided, however, that a geographically and
historically separate petitioning group may be
recognized if members enrolled in another
Indian tribe eligible for Federal services
relinquish such membership within ninety (90)
days of recognition of the petitioning group,
and if the Indian tribe of which they are
members gives its consent, by tribal
resolution, to the separate recognition of
the petitioning group at any time.

The Lac Vieux Desert Band respectfully requests that 25 CFR
54.6 (c){(2) be amended to permit their recognition. Please
consider these comments prior to the issuance of new proposed
rules. If proposed rules should be issued without inclusion
of these suggested revisions, we respectfully regquest that
this letter be considered as additional comment on the newly
issued proposed rules.

As a final matter, I would like to request that you send me
copies of the schematic diagrams of various organizational
situations out of which the Bureau has received petitions for
recognition.

Thank you for your time in Nashville, and in reviewing this
letter.

Sj cerely ' f?

Thomas L. Smlthson
Attorney at Law

TLS:kmc
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Mr. John A. Shapgfd"
April 11, 1978
Page 4 ' .

cC:

*

K

Ms. Sand&ﬂGarrisdn
Tribal Chairperson -
Lac Vieux Desert 'Band

Mr. Elmer Nitzschke, Field Solicitor
U.S. Department of the Interior '

Mr. Alan Parker
Senate .Select Committee on Indian Affairs

Mr. Leslie N. Gay, Jr.
Division of Tribal Government Services
Branch of Tribal Relations

U.S. Department of the Interior

Mr. Michael Fairbanks, Superintendent
Michigan Agency
Bureau ' of Indian Affairs

Mr. George Wéters T
National Congress of American Indians

Ms. Jeanie Whiteing
Native American Rights Fund

Mr. Walt Broemer, Executive Director
Texas Indian Commission

Mr. Ernest C. Downs
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Assistant Secretary--Indian Affairs

Dirc.tor, Cffice of Indian Services .
MAY 2598 .

Procedures for establishing that an American Indian Group exlists as .
an Indian Tribe

We are enclosing a proposed addition of a new part to Subchapter G,
Chapter I of Title 25 of the Code of Federal Regulations. It governs
the determination that an Indian group exists as an Indian tribe.

This is a complete revision of our initially proposed regulations which
were published on June 16, 1977. We, therefore, are republishing the
regulations as a revised proposal.

wWwe recommend the enclosed proposed addition be approved and transmitted
to the Federal Register Division for publication. Interested persons
will nave 30 days after the date of publication in which to submit
their comments and suggestions on the proposed addition to regulations.
In order to meet the deadlines which we gave the Senate Subcommittee,

top priority sbould be given to the consideration and publication
of this proposal.

Eotingirector, Office of Indian Services
Enclosure

cc: code 100
code 100A (Lavis)

Surname

Chrony 440

Mailroom
Holdup:BShapard: jm:ext .4045:5/17/78:CassFRP
Seciretary's:File: ~_ .7 .7-

Secretary's Reading File (2)
Assistant Secretary--Indian Affairs
Code 100 A

Code 130

Code 850
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Title 25 ~ Indians)

CHAPTER 1 - BUREAU OF INDIAN AFFAIRS .
. DEPARTMENT OF THE INTERIOR

.

T B MaYy 2 ¢ 1978

‘PARY ‘54 =~ ‘PROCEDUR};S FOR ESTABLISHIHG THAT AN AME&ICAN .
. INI?IAN GROUP:EXISTS AS AN INDIAN TRIBE '

AGENCY: | Bureay of'Indian Affairs . - |

ACTION:' prposed‘rgle v | | '

‘ SUI-MA‘RY,: . :i‘he &; Bﬂfé’#u 'pmposes ‘reiviéev&v 'néw"re‘gulations which

woula ﬁrovide pfd@edures for acknéwiedginétthat certain

American Indian tribes exist. Proposea fégulations were initially

publishe& on jung ié, 1977. .The period for public comment closed.

on Se?tgmpé; iS,.197§._ Because of the comments received,

substanti§e,changes have been made in the initially proposed

reguiatioqs.‘ Thefefore, a se;oﬁd.puﬁlicétion of the proposed

regulatioss, witﬁ revisions, is in order.

DATES: ‘Coﬁment§ must be received Qn qr before

ADDRESSES: Qri;ten comments should be directed to: Director,

Office of Iﬁdian Services, Bureau of Indian Affairs, 18th and

#C" Streets N.w.;‘WAShington, D. C. 20245. Attention: Federal

Recognitkon Project. |

FOR FURTHER INFORMATION CONTACT: Mr. John A. Shapard, Jr.

Division of Tribal Government Services, Branch of Tribal

Relations, Telephone (202) 343-4045, principal author,

Mr. John A. Shapard, Jr.

SUPPLEFMENTARY INFORMATION: Various Indian groups throughout the

United States have requested that the Secretary of the Interior
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officially acknowledge them as Indian tribes. . Heretofore, the
limited number of such requests permitted én acknowledgement of
the group's status on a case-by-case basis at the discretion of
the Secretary. The recent increase in the number of such requegts
before the Department necessitates the development of procedures
to enable the Department to take a uniform appreoach in their
evaluation. .

Proposed regulations were published on June 16, 1977. | ‘ -
The period for public comment closed on September 18, 1977.
Since that time Bureau staff has consulted with Indian groups
and their representatives throughout the country, National
Indian organizations, Congressional staff members interested
in the regulations, and specialists in the Bureau and other
Federal Agencies.

The interest in these regulations has been intense. The
suggestions and comments have been thoughtful and copious.
The nature and number of the suggestions and comments have
emphasized the myriad of approaches which may be taken in
developing regulations a;d érocedures to acknowledge tribal
existence. While all the approaches appeared to be viable,
there is no single "best approach.” The following proposed
regulations, therefore, are a composite of what we consider
to be the best and generally most acceptable thought put

2
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forth.‘~welpé1ie§e it to be the soundest way to accomplish
the Depdrtmental‘bbjective of acknowledging the existence of | .
thoqe'Aheficaﬁ Indian ;riba1 groups‘whidh have maintained their

political, ethnic and cultural integrity despite the- absence
. . ' '

of any formai action by the Federal Government to ac*nowledge

or implemept a Federal relationship.

¥mi1Q tHgfe,i§ a large,numbér'of:Améficgn citizens who are
of Indian Qescénf in this couﬁtry;.mény of them do not and have
no£ ever lived. in tfibal relations. _A grbup of Indian
desceﬂdants,'liviﬁg‘in the same general region, does not
necessarily cbnsfit@te an Indian tribe, even though the
individuais.may have recently joined tpgethér in some formal
orgaﬁi;ation sgch as a corporation. vﬁndér the regulations as
proposed,'the Aséis;ant Sécrétary~-lﬁdian Affairs would
acknowledge oﬁly those Indian tribés whose members and their
ancestofs exiéfed in tribal felatioﬁs since aboriginal times
and have retained some aspects of their aboriginal sovereignty.

The criteria.in these regulations‘are difficult to meet,
They can: however, be met with relative ease and at minor expense
by tribes which have reﬁainéd intact throughout history.

There will be a few groups of American Indian descendants
which may have existed for a period of time as an Indian tribe
but which cannot prove that they meet the criteria., Section 54.10
(b) provides for such groups in that the Secretary shall suggest
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other options (if any) under which rejected groups may apply
for services and benefits.

The Department must be assured of thé tribal character
of the petitioner before the group is acknowledged. Although
petitioners must be American Indians, groups of descendan;s
will not be acknowledged solely on a raqial basis.

Many of the concepts which proved to be bothersome
in previous proposals were dealt with in the “ﬁefinitions“
section. Others are clarified in the text. As a result of
the comments, this revision of the initial June 16, 1977,
proposed regulations has been so extensive that it must be
considered as an entirely new proposal, although the ultimate
objective is the same.

The authority for the Assistant Secretary--Indian Affairs
to issue these regulations is contained in 5 U.S.C. 301,
and Sections 463 and 465 of the revised statutes
25 U.5.C., 2 and 9, and 230 DM 1 and 2. It is proposed to

add a new Part 54 to Subchapter G of Chapter I of Title 25
of the Code of Federal Regulations to read as follows:
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PART 54--PROCEDURES FOR ESTABLISHING THAT AN AMERICAN
INDIAN GROUP EXISTS AS AN INDIAN TRIBE.

Sec.

54.1 Definitions.

54,2 Purpose.

54.3 Scope.

54 .4  Who may file.

54.5 Where to file.

54.6 Duties of the Department.

54.7 Form and content of petition.

54.8 Notice of receipt of petition.

54.9 Processing the petition.

54.10 Final action by the Department of Interior. :
54.11 Determination of needs. ..
54.1 Definitions,

(a) "Secretary" means the Secretary of the Interior or
his authorized representative.

(b) "Assistant Secretary" means the Assistant Secretary--
Indian Affairs, or his authorized representative.

(¢) 'Department" means the Department of the Interior.

(d) '"Bureau" means the Bureau of Indian Affairs.

(e) "Area Office" means the Bureau of Indian Affairs Area
Office.

(f) "Indian tribe" also referred to herein as "tribe"
means any Indian group within the United States that the Secretary
" of Interior acknowledges to be an Indian tribe.

{g) "Petitioner” means any entity which has submitted a

petition to the Secretary requesting acknowledgement that it is

an Indian tribe.
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-“h). "Aﬁtdgdmous" means having a‘separafe tribal council,
'intefnai'process,‘orvother organizationallmechanism which the tribe .
has ﬁéed é; ifslo§n means of making tribal decisions independent of
th; control éf.an&‘other Indian governing éntity. Aqtvomous mus t
be undetstqod‘in,the‘context of the Indian culture ank social
organizatiqﬁ of that tribe.

(i)‘,ﬂneﬁbér of an Indian group' meaﬁs an individual who
is récbgniged by .a group which is not curféntly acknowledged
to.be an Indian tribe as meeting its mémbership criteria and who
consents’ to béing‘listed as a member of that group.

(j?~ "Member of‘an Indian tribe' means an individual who
meets the membership requirements of the tribe as set forth in
the governing document or is recognized collectively by those
persons cémprising the tribal governing body, and has continuously
maintained tribal relations with tﬁe,tribe.

(k) '"Historically or historical"™ means dating back to the
earliest documented contact between the aboriginal tribe from
which the petitioners descended and citizens or officials of the
United SEates, Colonial or territorial governments, or if
relevant, citizens and officials of foreign governments which
have ceded territory to the United States.

(1) "Continuously'" means extending from generation to
generation throughout the tribe's history essentially without

interruption. A petitioner, however, shall not fail to satisfy
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any criteria herein merely because of fluctuations of tribal
activity during various years.

(m) ‘"Indigenous” means native to the.bnited States in that
at least part of the tribe's aboriginal range extended into what
is now the continental United States.

54.2 Purpose,

The purpose of this part is to establish a Departmental.
procedure and policy for acknowledging thai'ceréain American
Indian tribes exist. Such acknowledgement of tribal existence
by the Department is a prerequisite to'ihe protection, services
and benefits from the Fe&eral Government available to Indian
tribes., Such acknowledgement shall also mean that the tribe
is entitled to the immunities and privileges available to
other federally acknowledged Indian tribes by virtue of their
status as Indian tribes as well as the responsibilities and
obligations of such tribes. Acknowledgement shall subject the
Indian tribe to the plenary power of Congress and the
United States over such tribes.

54.3 S3cope.

This part is intended to cover only those American Indian
groups indigenous to the United States which are ethnically
and culturally identifiable as such, but which are not currently
acknowledged as Indian tribes by the Department. It is
intended to apply to groups which can establish a historically
continuous tribal existence and which have functioned as

7
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autonomous tribes on an essentially continuous basis since

histoticai_;imes until the preseat. = ,
‘This patt'dqéglnot;app1y to Indian fribeé, organized bands,

pueblos or communities which are already adknowledged}as such

and are tecgiﬁipg.setviﬁes from the Buréau‘of Indian Affairs.

This pgft isAnot iﬁtended to apply to associatioés,
organizatiqqs,vcbtbérétions or grbups.Qf th character, formed
in recent times,“éomposed of iﬁdividuéls 6% Indian descent
froﬁ several differeht groups or tribeé..‘

Nor is this pérf intended to apply to splinter groups,
politica;;factiOng, Qbmmunities or groups of any character
which separated from the main body of a tribé currently
ackhoﬁledged as being an Indian gribe‘sy_fhe Department,
unless it éan be élegrly established that the group has
functioned histo;ically and continﬁpuély until the present
as an autonomous entity.

Further, this part does not apply to groups which are,
or the members of which are, subject to Congressional
legislatiSn terminating or fofbidding the Federal relationship.
54 .4 Who may file. .

Any Indian group in the United States which believes it
should bé acknowledged as an Indian tribe, and can satisfy
the criteria in Section 54.7, may submit a petition requesting

that the Secretary acknowledge the group's existence as an

Indian tribe.
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54.5 Where to file.

A petition requesting the acknowledgement that an Indisan
group exists as an Indian triSe’shall be filed with the
Agsistant Secretary-~Indian Affairs, Department of the Interior,
18th & "C" Streets N. W., Washington, D. C. 20245. Attentio;: :
Federal Recognition Project.

54.6 Duties of the Department.

{(a) The Department shall assume the fesponéibility to
contact, within a twelve-month period following the enactment
of these regulations, all Indian groupé known to the Bepartﬁent
in the continental Unite& States whose existence has not been
previously acknowledged by the Department. Included specifically '
shall be those listed in Chapter 11 of the American Indian Policy
Review Commission Report. The Department shall inform all such
groups of the opportunity té petition for an acknowledgement
of tribal existence by the Federal Government.

(b) The Secretary shall publish in the FEDERAL REGISTER
within 90 days after the final publication of these regulations,
a list of all Indian tribes which are recognized and receiving
services from the Bureauvof'lndian Affairs.

(c) Within 90 days after the publication of final regulations,
the Secretary will have available suggested guidelines for
the format of petitions, including general suggestions and
guidelines on where and how to research for required information.

The Department's example of petition format, while preferable,

9
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shall not,prpclhdé the use of any other format.
(d) ' The Depértment shall, upon request, provide L
suggestions and advice to researchers representing a

petitio;éfffo;uthéir resegrch’into the petitioner‘s 1
histofiqal baégé;ognd and Indian identity.: The Deparkment
shall not béyrésponsiblé for the actual research on behalf

of the éegiﬁiénér,3 

54.7 Form and content of the petitiéh.

" The petition may be in any readabié'form which cleafly
indicates that it isﬁa petition requesting the Secretary to
acknowledée‘tfibgl eiistence. The petition shall include
at leastkéhé following:

(a) A statement of facts éstabiishing that the petitioner
has been ide#tified historically and continuously until the
present as‘"Américan Indian, Nativé American, or aboriginal.”
Evidence.to’be«reliéd upon in determihing the group's historic
and continudusfinaian identity shall iﬁclude at least one of
the following:

(' Repeated identification by Federal authorities;

{2) Longstanding fela%ionships with state governments
. based on identification of the group as Indian;

{3) Repeated dealings with a county, parish, or other
local government in a relationship based on the group's
Indian identity;

{(4) 1Identification as an Indian entity by records in

10
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courthouses, churches, or schools;

(5) Identification as an Indian entity by anthropologists,
historians, or other scholars;

(6) Repeated identification as an Indian entity in news-
papers and books;

(b} Evidence that a substantial poftion of the pe;itioning
group inhabits a specific region or lives in a community viewed
as American Indian and distinct from othef’pop&lations in the
area, and that its members are descendants of an Indian tribe N
which historically inhabited a specifiﬁ area.

(c) A statement of facts which establishes that the
petitioner has maintained historical and essentially
continuous tribal political influence or other authority
over its members as an autonomous entity until the present.

This statement must clearly establish that the petitioner's
present internal procedure for making decisions which affect
the membership as a whole (tribal government, leadership,
group decision-making process or method of operating) evolved
from that of the historical tribe; that the present tribal
leadership, spokesman o£ eléers have assumed at least some

of the rights, obligations and traditions of the historical
tribe; and that the present internal procedures are not an
effort to reconstitute a defunct system.

11
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(d) A copy of the group's present governing document, or
in the absence of a written document, a statement describing
in full the membership criteria and the pfocedures through
which the group currently governs its affairs and its members.

(e) A list of all known current members of the grou?
and a copy of each available former list.of members based
on the tribe's own defined criteria. The membership must
consist of individuals who have established, uging evidenée
acceptable to the Secretary, descendancy from a tribe which
existed historically or from historicai tribes which combined
and functioned as a single autonomous entity,

Evidence acceptable to the Secretary of tribal membership
for this purpose includes but is not limited to:

(1) Descendency rolls prepared by the Secretary for the
petitioner for purposes of distributing claims money, providing
allotments, or other purposes;

(2) State, Federal or other official records or evidence
identifying present members or ancestors of present members as
being an Indian descendant and a member of the petitioning group;

{3) Church, school, and other similar enrolliment records
indicating the person as being a member of the petitioning entity;

(4) Affidavits of recognition by tribal elders, leaders
or the tribal governing body, as being an Indian descendant of
the tribe and a member of the petitioning entity.

{(5) Other records or evidence identifying the person as

12
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a meqbe? pfutﬁé‘pétitiQning entity.

I(f}"fhe membership of the petitionigg group is composed
prin;ipdll} of‘pgfsqﬁs who are not‘membefs of any other North
Ame.r‘icatll Ihdi’an‘t.ribe.‘ - o X-‘ '

(g} The géti;ioner is not, nor are its members,[the
subject of‘§§néressional legislation which has expresgly
termiﬁaﬁed“pr‘fOrbfaden thelFederalkrelationship‘

54.8 Notice of ‘receipt of petitidn." ke

(a) Within 50 days after receiving a petition, the
Assistant Sectetary shall send an acknowledgement of receipt,
in writing,~td tﬁe petitioner, and shall have published in
the FEDERAL‘REGISTER a notice of such receipﬁ including the
name.and‘locatiqn; and mailing addresé of the petitioner
and other‘sugh‘iﬁformation that will identify the entity
submitting the petition and the da#e_it was received. The
notice sﬁall also indicate where a copy of the petition may
be examined. |

(b) Groups with petitions on filerwith the Bureau on
the date these regulations are published in final form shall
be notified within 60 déys %rom the date of final publication
that their petition is on file. Notice of that fact,
including the information required in paragraph (a) of this
section, shall be published in the FEDERAL REGISTER.

{c) The Assistant Secretary shall also notify, in writing,

the Governor of any State in which a petitioner resides.
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54.9 Processing the Petition.

(a) Upon receipt of a'pggition, the Assistant Secretary
shall cause a review to_be conducted to determine whether the
petitioner is entitled to be acknowledged as an Indian tribe.
The review shall include consideration of the petition aﬂd
supporting evidence, and to the extent nécessary, verification
of the factual statements con;ained therein., 1In order to verify
the facts, the Secretary may also initiaté‘othér research
by his staff, as deemed necessary and appropriate, to obtain
additional information about the petiﬁioner's status.

{(b) Prior to abtuél consideration of the petition,
the Assistant Secretary shall notify the petitioner of any
obvious deficiencies, or significant omissions, that are
apparent upon an initial review, and provide the petitioner
with an opportunity to withdraw the petition for further
work or to submit additional information or a clarification.

(¢) Petitions shall be considered on a first come,
first serve basis determined by the date of original filing
with the Department. The Federal Recognition Project staff
shall establish a priority ;egister including those petitions
already pending before the Department.

(d) The petitioner shall be notified when the petition
comes under active consideration, and who is the primary
Bureau staff member reviewing the petition, his back-up,
and supervisor. Such notice shall also include the office

14
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address'andwéeieéhone number‘of the p;iméry gtaff member.

:(eil A petltlonlng group may, at its optlon and upon ‘
vrltt?n request, wlthdraw its petltlon pflor to publlcatlon
by the Aaszstant Secretary of his flndlng in the FEDERAL
REGISTER and, may if it so desires, f11e an entirely Lew
petltxon. Such petltxoners shall not lose their prlorlty
date by w1thdraw1ng and resubmlttlng thelr petltlons later,
prov1ded the tlme periods in paragraph (f) of this section
shall begin upqg actlve'cons1derat10nvof the resubmitted
petition.

(f} ATheiASQistént Secretary shallipublisb his §t6posed
flndlngs in the FEDERAL REGISTER w1th1n one year after
notzfylng the petltloner that actlve con51darat10n of the
petltlon’has,begun. . The Secretary’ gay extend that period
up to an'addﬁtiqnal 180 days upon ghoé of due cause to the
petitioner, In a@dition to the«propoéed findings, his report
shall outline the evidence for the proposed decision. Copies
of such evidence‘shall be available for the petitioner.
54.10 anal action by the Départment.

(a) The Assistant éecretary shall acknowledge the existence
"of the petitioner as an Indian tribe when it is determined that
the group satisfies the criteria in Part 54.7. His decision shall
be final if not remanded by the Secretary for reconsideration

within 60 days.
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(b) The Assistant Secretary shall refuse to acknowledge
that a petitioner is'an Indian tribe if it fails to satisfy
the criteria in Part 54.7. Upon receipt of a report of probosed
findings which are unfavorable to the petitioner, the petitioner
shall have 90 days to respond, including an opportunity to present
written arguments and evidence to rebut. the evidence relied upon.
In the event the Assistant Secretary refuses to acknowledge the-
eligibility of a petitioning group, he shail a;alyze and forward
to the petitioner other options,if any, under which applicatiog -
for services and other bgnefits may be made,

(¢) After consideration of the written arguments and evidence
rebutting the unfavorable proposed findings, a summary of the
Assistant Secretary's conclusion and his final determination
as to the petitioner's status shall be published in the FEDERAL
REGISTER within 60 days from the expiration of the response
period. The Assistant Secretary's decision shall be final for
the Departument unless it is remanded by the Secretary for
reconsideration within 60 days of such publication.

(d) The Secretary in his consideration of the Assistant
Secretary's decision may review the petition, staff research,
findings, and additional facts obtained from written arguments
and evidence submitted by the petitioner after the publication
of the preliminary report.

(e) The Secretary shall remand any decision by the Assistant
Secretary which in his opinion:

16
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'-(l) would be changed by 81gn1f1cant new ev1dence which he
has renelved subsequent to the publlcatmon of the decision; :

; '(ii' xhe ev1dence used in maklng the decxs1on wf not
rellable por from rellable soutces, or waslof little,
probatave valugf' s ‘ R !

'(3) iﬁe‘éetitioner's‘or the Bureau's research appeafs
,inadequatehor1iﬁc§hplete, |

(f)’ Noticé §£ the final aecision fo? the Dep#ftmen; shall
be mailed to'thé petitioner, the Goveinérg of the State
invol)v.ed',' andhpubli‘;hed in the FEDERAL REGISTER.

(g);,dpoﬂ‘finalrdetermination thaf the petitione; is anv
Indign tribe, the tribe shall be eligible for services and
beﬁeficskgrom thé.Federal Govérnment avai1ab1e to other federally
acknowledged'tribéS»énd entitled t§ tﬁe'privileges and immunities
available fo other federally aéknowlédged tribes by virtue of
their statu§ és Indiah tribes as well as the responsibilities
and obligations of such tribes. Acknowledgement shall subject
such Indian tribes to the plenary~power of Congress and the

)

United States.

(h) While the newly recognized tribe shall be eligible
for benefits and services, acknowledgement of tribal existence
will not create an immediate entitlement to existing Bureau of
Indian Affairs' programs. Such programs shall become available
upon appropriation of funds by Congress in response to a request

by the Bureau for a supplemental appropriation or inclusion of
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an ap,ir-.pridtetamount in tne next regular bepartmental annual
appropriation. JSucn request sunall follow & determination of

tne needs of ‘the newly recognized tribe.

54.11 determination of needs. ‘ : '

witnin é'mbn;né?étﬁer ackgbwiédgemeﬁtitﬁét the petiltioner
exists és an‘$ﬁd}an‘tere, the app;opriate A;ea Cffice shal!
consult and“deve1o§iin cooperation Q;thlﬁhe.g;oup, and forward
to tne Assiscant Sédre;ary; a datermiﬁatioq of needs and a

recomaended budget required to serve the newly acknowledged tribe.

s/ F |
o7 Torrest J. Gerard
Assistant Secretary-4lﬁdian Aftairs

cc: Assistant Secretary's File
Assilstant Secretary's Reading File (2)
Assistant secretary--Indian Affairs -
Code 10uA~ -
Code d45u
Code 130 , g
IA Surname - ; Coe
LA Corony 440 ' ‘
1A Marliroom , :
1A doldup:bShapard: jm:ext.4045:5/17/78:CassFRP
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Unitec States Department of the interior

BUREAU OF INDIAN AFFAIRS
WASHINGTON, D.C. 20245

TP BYY BBV & nment Services : : \lﬂ 6 1978

Dear Interested Party:

Enclosed is a copy of the revised proposed regulations on
Federal Acknowledgment of the existence of an Indian group
as a tribe. The initial proposal was published on

June 16, 1977. In response to the request for comments on
that proposal we received 70 written comments, numerous
telephone calls and many visits from interested parties,
This led to the national conference on the acknowledgment
question in Nashville last March, As a result of the 1nput
generated by the intense interest in the proposal, it has
been extensively rewritten, We, therefore, are again
requesting that you study the revised proposed regulations
and send us any comments which you might have. Please note
that the comment period closes July 3. We hope to be able to
publish the final regulations by August and to begin to
process petitions under the regulations by early fall,

You may be assured that comments will receive detailed

individual study and discussion., If you have any questions

or would like to discuss particular points prior to forwarding
your comments, call either Les Gay or Bud Shapard at 202~-343-4045,
Mail any comments you may have to the address which is provided

in the regulations.

Copies of the final regulations will be mailed out when they
are published. At that time we will explain in some detail
what can be expected within the next few months and steps
petitioners (both those who have filed and those who have not)
may take while the Federal Acknowledgment Project (FAP) staff
completes the administrative details necessary to begin
consideration of petitions.

Sincerely,
R S TS
ACTING Chief, Division of Tribal Government Services

Enclosure

O\JJTI ON
Q‘e (o)
@
F Z
g y
[+
<) <
% &
7276-191° o
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GFTIONAL FOAM NO. 10
JULY 1873 TIoN
GSA FPMR (41 CFR) 101.11.¢

UNITED STATES GOVERNMENT
Memorandum

To  : Assistant Secretary--Indian Affairs .  DATE: AUG 221978
FROM : Director, Office pf Indian Services - .

suBjECT: Procedures for establlshlng that an Amerlcan Indian Group exists
as Indlan Trlbe.

We are en01051ng a new part to Subchapter G, Chapter 1 of Tltle 25
of the Code of Federal Regulations. It governs the determination:
that an .Indian'group exists as an Indian tribe. This part was
initially published as a proposal on -June 16, 1977, and as a o
revised proposal on June 1, 1978. There have been no maijor «:hanges
from the revised proposal.

We recommend the ‘enclosed addition be approved and transmitted

to the Federal Register Division for publication. The regula-
tions will become effective 30 days after the date of publication.
In order to meet the deadlines which we gave the Senate and House
Subcommittees, top priority should be given to the consideration
and publication of~this prOposal

AR

Aetingjired tor, Offlce of Indian Services

Enclosure

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan

$010-110
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CApril 7, 1978 .

. rard

Assistant Sgpyetary of the Interior
for v “ oo h .

Bursau of Tndlan Affairs

Department of the Interior
vVashington D.C, 20240

Dear Forrest:

On Thursday, Msarch 23 I met with you in your e¢ffice ts disecuss
a range of topics including the development and fimal publisation of ~~ —
procecures for establishing U.S. recegnition of certain Indlem tribes.
For your purpcoses and mine I am {n this letter reviewing thiif suwbstan-
tive g.atters we discussed surrounding the topic of U.S. recsgmition
procedures .

I

We opened the discusaions by introducing you to the “Meorth~
west Combined draft” of the recognition procedures eutitled Prees
ures for Establishing that an American Indian Gx is an 2ndien
tribe. I advisad you of discussions )
officials (e.g. Bud Shappard, Les Gay, Ted Krenski snd Geergs Good-
win) and mwy intent to have a similar discussion with Riek Lavis. I
further advised you of my discussions with Senate Select Committee
cn Indian Affairs staff with whom the '"Northwest draft” was thoroughly
reviewed. I alsc advised you that X.C.A.I. would be considering a
series of principles that should guide U.S. policies om U.8. recop-
nition of Indian tribes.

I indicared that the "Northwaest Combined draft” offered sol-
utions to all the major problems which were being produced by the
jureau's Decermber 29, 1977 draft regulations and the Sanste Committee's
rrorosed legislation. Indeed, it was apparent to wme by March 27 with
the conclusion of the meeting with Rick Lavis that with the following
adjustments and commitmerits the final regulations gould be pubiished
by or befors June, 1978 ‘

1. The "Northwest Conbined draft’ would cost an estimated
§250.,.000 to $320,300 for the first vyear.

[ g

The office responsible for harndling petitiona and
providing technical assistance shiould be located in
the office of Assistant Secretary - responsible
directly to the Assistant Secrutary.

Lwd

The lYorthwes: Combined craft’' would elirinate the
need for legislation.

4. The regulations should explicitly state as a part

of the purpose: '"establishment of government to
government relations' between a tribe and the United
tates.
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5. Acceptance as'a worklng principle that ”gradual
'tncreases of economic and technical assistance’
to tribes with new relations to the U.S. will be
the practice rather than large block outlays (
o#hich is not consxdered likely or. prebable'any-
way) . C . ,
6. The final regulations must be publishpd no 1ater
than June, 1978

Both your staff and the Senate Committee staff are in basic
agreement with the "Northwest Combined draft''. As you will note,
the N.C.A.I. principles unanimously adopteéd in Nashville, Tennessee
substantially reinforce the '"Northwest Combined draft”. With the
adjustments listed above, I believe you will have a workable and
positive package to resolve a long standing problem. I look for-

ward to working closely with you on this effort until its conclusion.

Executive Director
RCR/ss ‘

¢.c¢. Rick Lavis, Deputy Assistant Secretary
George Goodwin, Deputy Assistant Secretary
Ted Krenski
Les Gay
Bud Shappard.
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SMALL TRIBES ORGANIZATION of WESTERN WASHINGTON

P. O. Box 578/Sumner, Washington 98390/(206) 593-2894
April 7, 1978

Vj£’ Mr. Forrest Gerard

]2‘ Assistant Secretary of the Interior
for Indian Affairs
Bureau of Indian Affairs
Department of the Interior
Washington D.C. 20240

Dear Forrest:

On Thursday, March 23 I met with you in your office to discuss
a range of topics including the development and final publication of
procedures for establishing U.S. recognition of certain Indian tribes.
For your purposes and mine I.am in this letter reviewing the substan-
tive matters we discussed surrounding the topic of U.S. recognition
procedures.

We opened the discussions by introducing you to the "North-
west Combined draft' of the recognition procedures entitled Proced-
ures for Establishing that an American Indian Group is an Indian
tribe. I advised you of discussions I had had with various Bureau
officials (e.g. Bud Shappard, Les Gay, Ted Krenski and George Good-
win) and my intent to have a similar discussion with Rick Lavis. I
further advised you of my discussions with Senate Select Committee
on Indian Affairs staff with whom the "Northwest draft' was thoroughly
reviewed. 1T also advised you that N.C.A.I. would be considering a
series of principles that should guide U.S. policies on U.S. recog-
nition of Indian tribes.

I indicated that the ''Northwest Combined draft' offered sol-
utions to all the major problems which were being produced by the
Bureau's December 29, 1977 draft regulations and the Senate Committee's
proposed legislation. Indeed, it was apparent to me by March 27 with
the conclusion of the meeting with Rick Lavis that with the feollowing
adjustments and commitments the final regulations could be published
by or before June, 1978:

1. The "Northwest Combined draft' would cost an estimated
$250,000 to $320,000 for the first year.

2. The office responsible for handling petitions and
providing technical assistance should be located in
the office of Assistant Secretary - responsible
directly to the Assistant Secretary.

3. The '"Northwest Combined draft' would eliminate the
need for legislation.

4. The regulations should explicitly state as a part

of the purpose: 'establishment of government to
government relations” between a tribe and the United
States.
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' ROBERT 'OZ" DIRE ) S - : TELEPHONE: 353-1774
TIMOTHY B. ODELL .

. DIRE AND ODELL
: ATTORNEYS AT LAW .

713 SOUTH BROADWAY
SUITE THREE v .
EVERETT. WASHINGTON 98204 .

L. C .0 “June 30, 1978

Bud Shapard S ' o o

Office of Indian Services ' s '
Bureau of Indian Affairs
18th and "C" Streets NW:
Washlngfon, D C. 20245

RE: The Proposed Regulatlons for ReCOgnltlon 0of Indian Trlbes .
Dear Mr. Shapard:

My name is Timothy Odell, I am an attorney in the State of
Washington and I currently represent the Duwamish Indian Tribe..
In June of 1977, 'I hand carried a petition for Federal recogni-
tion on behalf of the Duwamish Indian Tribe to the Department

of Interior. Since that time both myself and the tribe have been
eagerly awaiting the adoption of the regulations for recognition
of tribes and I apnreciate the o“portunlty to again comment on
the proposed regulations. '

I find the regulatlons not drastlcally different than those
proposed by the Department in the summer of 1977. I feel that
the proposed regulations are for the most part, well thought out
and they do provide an adequate base upon which toc base recogni-
tion decisions. However, there are some provisions which I feel
are either too restrictive or unduly burdensome.

In reference to section 54.7, FORM AND CONTENT OF THE PETITION,
sub-section (a) recites a list of six factors, one of which must
apply tc & petitioning tribe in order for its petition to be con-
sidered. I have no complaint with the six items enumerated,
however, I feel that the Department would be making a mistake if
it restricted itself to those six criteria alone. It would cer-
tainly seem to me that there would be other evidence not contained
in one c¢f the six enumerated criteria that might establish a
continucus historic Indian identity. I therefore feel that this
paragraph is too restrictive and should be amended to read such
that one of these six would be desirable but it is not limited

to these six particular criteria. As to sub-section (b) of 54.7,
I find this paragraph to be totally unacceptable and unduly bur-
densome tc¢ many Northwest Indian Tribes. As I read this paragraph,
it is almost incumbent upon the petitioning tribe to live together
on an identifiable piece of ground in order to petition the Govern-
ment for Federal recognition. This would imply that they would
have to be living on a reservation. I submit that if a tribe 1is
presently living on a reservation, in most cases it is already

a recognized Indian tribe and therefore would not even need to
concern itself with these proposals in the first place. I might

I
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cite the Duwamish Tribe as an historic example of an Indian
tribe that -chose not to be placed on a reservation and lived

in harmony with non-Indians from the 1870's until present, but
at the same time, maintained their separate Indian identity
throughout historv. It is my opinion that sub-section (b) of |
section 54.7 should be stricken altogether from these proposed .
regulations. As for the rest of the proposed rules, I find

them to be quite acceptable and I look forward to the date when
a favorable decision. is made recognizing the Duwamish Indian -
Tribe. I do appreciate the chance to comment on vour regulations
and I do hope that you will find my comments constructive.

Sincerely.-

Timothy‘ﬁagilvy
DIRE & ODELL ' ‘ .
Attorneys for the Duwamish Tribe

TO:jk
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NIPMUC TRIBAL COUNCIL -

GRAFTON, MASS. 01518

KASSANAMISCO RESERVATION e 7/7/ 2y .
M

Director,0ffice of Indian Services
Bureau of Indian Affairs

18th and "CYStreets

Washington,DC 20245

Att:Federal Recognition Project

Gentlemen;

In regards to the Federal Recognitisn Project it has been

carefully reviewed and certainly is an improvement on the previcus-

draft.

Certainly the identification requirements are clear and we as @
presently "unrecognized" Native feel that we certainly qualify.
de look forward to the time period when the petition can be
forwarded for inspection purposes.

In 54.7 Para (a) states that identity "shall include at least one

4

of The following ".It seems to us that one or more would be a

falr criteria. 1In attempting to put the people into the system,
the criteria maybe a little too lenient.
Our questions on clarity from previous draft have been answered.

We certainly have been most concerned that there were split
values concerning Indians, those who were BIA and those who werent.

We do hope that this legislation will pass.It has been a long
waiting period and hopefully the bill will go forward soon,so
that we can all be cone people.

Is it possible that the bill could go through as it now exists
and vick up any changes on an amendment at a later date. This

would expedite the time limit.

Very truly yours,

o 2 Cocann
égra CiscoeBrough
»

Chailrman
Nipmuc Tribe

25 June l978-»
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 NATIONAL TRIBAL CHAIRMEN'S
~ ASSOCIATION

. Suite 20? 170.1‘Penﬁsyl_vanié'Av{enue, N.W. Washington, D.C. 20006
L . Vo 202 — 343-9484

¥

July 6, 1978 l

- Director = .- : N y, .

v o Office of Indian Services : «

Y Bureau of Indian Affairs '
18th and C Streets, NW o
Washington DC 20245

t

Attention: Federal Reéognition Project
Dear Sir:

The National Tribal Chairmen's Association takes
this opportunity to comment upon your proposed 'Procedures
for Establishing that an American Indian Group Exists as
an Indian Tribe," 43 Fed. Reg. 23743 (1978). This most
recent proposal, we felt, is an improvement over the
version published in June 1977 and incorporates a number
of the concepts discussed in NTCA's comments on the
earlier proposal. Most importantly, the emphasis of the -
current proposed rule upon the historical continuity of the
entity seeking federal acknowledgment directly addresses
the concept that recognition be based upon an enduring
political relationship that is established in historical
fact. As an organization representative of the federally
recognized tribes of the United States, NTCA is greatly
concerned that that historical political relationship which
is the foundation of the federal trusteeship not be dimin-
ished. Our comments on the proposed new rule stem primarily
from our commitment to preserving that special federal/tribal
relationship.

Section 54.1(k)

The definition of 'historically or historical' should
be designed as nearly as possible to identify an aboriginal
Indian entity. Thus the historical tribe should be one in
existence at the time of the first European or other foreign
contact. As written, the definition is based on contact with
officials or citizens of U.S., colonial, or territorial
governments or foreign governments which have ceded territory
to the United States. We recommend that the definition in-
clude all foreign governments, not just those that have

L
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ceded territory. Cession is a legal concept that could
be interpreted very narrowly. .

Section 54.3(d)

Any splinter group or faction separated from the
main body of the tribe should have to prove that it "has .
functioned historically and continuously until the present
as an autonomous Indian tribal entity."

Section 54.7

The recent BIA proposal has deleted the concept
of defining Indian tribal existence on the basis of evidence
of collective property rights. This criterion was included
in the 1977 BIA-proposed rule, 42 Fed. Reg. 30648, Section
54.7(c)(8), and in the Final Report of the American Indian
Policy Review Commission, p. 482, and we believe it to be
a stern but true test of tribal existence. Any modern
petitioning entity should have to show, as one of the mandatory
elements of federal recognition, that it historically and
continuously has possessed collective tribal rights in land,
water, or funds. Perhaps more than any other criterion, the
evaluation of property interests will fairly separate true
tribal entities from mere voluntary associations of persons
claiming some degree of Indian descent.

Section 54.7(a)

As noted above, we agree basically with the concept
that federal recognition should be premised upon historical
and continuous identification of the entity as Indian. We
would, however, strike the reference to '""Native American”
as a term which introduces needless and harmful ambiguity
into the definitions of Indian and Indian tribe.

With regard to the allowable sources of such identi-
fication, we are concerned that the sources be reliable and
of high quality. We object to the use of the bare fact of
state or local governmental identification or receipt of =t =2’
services to bootstrap a modern entity into a federal rela-
tionship, unless the existence of the state relationship =
supported by further evidence of the group's Indian ethnic
and cultural heritage.

Moreover, we disagree fundamentally with permittin.
modern recognition to be based on uncritical or unknowled. .-
references to a group in newspapers, books, or other recc:r .-
Subsection (a) should be rewritten to require reliable or
reasonable proof based on more than one of the six stated
sources of identification, and there should be a specific
quirement of proof that the group, at least historically.
practiced or manifested an Indian culture.
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Section:54f$

‘The proposed regulations provide for a review
process in which the staff of the Assistant Secnetary for
Indian Affairs must review the petitioner's evidence and
is authorized to - -initiate its own research only for the
purpose of verlfylng the facts presented by the tetitioner.
This strikes us '‘as being unduly restrictive. The Assistant
Secretary should be expressly authorized to conduct re-
search for any purpose relevant to the petition and toc con-
sider and rely upon evidence that is actua]ly contrary to
that presented by the petitioner. - For example, it may be
that a given group could present evidence that a certain
anthropologist has identified them as an Indian tribe while
there may exist equally or more persua51ve scholarly opinion
that the group is not a tribe. The Department should be
allowed to rely on the conflicting opinion or evidence if
it is more convincing.

Section 94.10¢(h)

Since, as a practical matter, the recognition of
additional tribes will impact upon the budget of the BIA
and the IHS .and the availability of funds to existing tribes,
we recommend that that impact be made gradual. The present
proposal provides for supplemental appropriations for newly
acknowledged tribes in the first year of entitlement. We
recommend further that budget requests for newly acknowledged
tribes appear as a line item in the Bureau's annual requests
to Congress for a period of five years after the supplemental
appropriation.

Section 54.11

The 'assessment conducted as a prerequisite to BIA
submission of a recommended budget and request for supplemental
appropriation should be an assessment not only of tribal need
but of tribal capacity and cost effectiveness of the federal
program for the tribe and its members.

We thank you for the opportunity to comment. If we
can be of further assistance in this matter, please let us
know.

Sincerely,

Zé @24/{/4
William Youpe
Executive Director
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NorDHAUS. MoseEs & DUNN

FoBERT J NORDHAUS ATTORNEYS AT Law TELEPHONE
(505 B43-9440

DoNaLD B. MOSES 800 AMERICAN BANK OF CoMMERCE COMPLEX
Tromas J. Dunw

JAMES F. BECKLEY 200 LoMas Boulgvarn, NW

LEONARD G ESPINDSA ALBUQUERCUE. NEw MEXICo 87102
B RE D HALTOM
JON O HLTUTHILL June 21, 1978

JOsN P VIEBRANZ

LESTER K. TavLOR
TeERRY U, FARMER
PETER €. SPRINGER

Director

Office of Indian Services
Bureau of Indian affairs
18th and "C" Streets, M.W.
Washington, D.C. 20245

Attention: Federal Recognition Project

Re: Procedures for Establishing that an American
Indian Group Exists as an Indian|Tribe,

25 CFR Part 54 \

Dear Sir: i

This firm represents the Tiwa Indian Pueblo of San Juan
de Guadalupe, Tortugas, New Mexico, in their effort to
obtain federal recognition as an Indian tribe. 1In this
regard, we are submitting the following comments to be
considered in the proposed regulations concerning federal
recognition of Indian tribes.

Section 54.3(a) is much too restrictive. To establish
a "historically continuous tribal experience ... since
historical times until the present' will ke very difficult
for most groups and impossible for others. This is parti-
cularly true for individuals who are not members of a
federally recognized tribe. These people have had to become
self sufficient and travel away from the tribal group in
order to survive. Economic necessity has forced many
individuals to leave their tribal entity simply in order to
make a living and yet if they were federally recognized the
individuals would stay together in order to reinforce their
tribal heritage. Some individuals have found it necessary
to hide their heritacge to avoid discrimination and obtain
jobs. To now reguire a reconstruction of that heritage is
unfair and contrary to the broad language of the Snyder Act,
25 UsC 13. Such a regulation will be subject to legal
challenge.
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Federal Recognltlon Pro;ect '

June 21, 1978 C : . ’
Page Two .- . - = _ ,
Section 54.3(d) is also limiting in that it does not

set forth how a tribe can clearly establish that jt has
functioned as an autonomous entity. Many grcups will be
unable to pinpoint exactly when they began tc fundtion
autonomously, but would be able to show that they do and
that they have functioned as such for an extended period of
time. Many groups, although' separated from the main tribe,
cannot gain recognition from the main tribe because of the
drain from the main tribe's allotments. The splinter group
is placed in the equivocal position of not being able to
gain recognition from its parent tribe and not being able td&
gain recognition. from. the Department because it is a splin-
ter group from an already-recognized tribe. The scope of
the proposed rules should be changed to take into account

groups which have been placed in a dubious position because
of circumstances beyond their control.

Section 54.7(b). for the same reasons mentioned will be
nearly impossible for a group to meet. Simple economic
necessity has forced many individuals to move from their
original habitation in order to earn a llVlng. Many times
thig has resulted in other populations moving into what was
once an Indian area thus disbursing the Indian community.
In order for individuals to take advantage of the spirit of
the Snyder Act, 25 USC §13, it should not be a prerequisite
that they inhabit an area which is "viewed as American
Indian and distinct from other populations in the area and
that its members are descendants of an Indian tribe which
historically inhabited a specific area.” This regulation is
also hard to 'interpret. In whose “view"” does the area have
to be "American Indian"? The Department's, the local pop-
ulation's, or the Indians'? Such language should not be in
the regulations.

Section 54.10(h) should ke eliminated. Indians who are
not presently recognized should not be penalized further
upon recognition by being denied services to which they are
entitled. They should be allowed to immediately begin
receiving benefits from existing BIA programs. Having to
wait for Congressional appropriation of funds will simpl:
further the plight of Native Americans who are in severe
economic straits already. Relief should be immediately
forthcoming upon recognition. Newly recognized Indians
should be able to compete for jobs utilizing Indian Pre-
ference, to apply for existing BIA scholarship funds and tc
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1

use the Indlan Health Service facilities.  The Snyder Act
requires that services be made available to Indlani thfough—
out the United States. Denial of programs and services to
any Indian is a’ denial of equal protectlon and a breach of
trust respon31blllty

Yours very truly,

B. Reid Haltom

BRH:1lnd '

cc: President Charles Madrid
Mr. Victor E. Roybal, Jr. -
Mr. Carlos Sanchez,; IIT
Mr. Louis Roybal
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i —— g B e RAL DoNaLp G. ALEXANDER '
- DEPUTY ATTORNEYS GENERAL
STATE OF MAINE
DEPARTMENT OF THE ATTORNEY GENERAL
>
AUGUSTA, MAINE 04333
July 7, 1977
4 Director,

Office of Indian Services
Rureau of Indian Affairs
18th and C Streets, N.W,

“washington, D. C. 20245

Re: Proposed Procedures Governing Determination that Indian
Group i& a Federally Recognized Indian Tribe.

Dear Mr. Director:

On Thursday, June 16, 1977, the Department of Interior,
Bureau of Indian Affairs, published in 42 Federal Register
30647-30648 proposed rules governing the method by which the
Department of Interior would make determinations that certain
Indian groups were or ought to be Federally Recognized Indian
tribes. comments on the proposed regulations are reguired to
be submitted before July 18, 1977, We have reviewed those pro-
posed regulations and would offer the following comments.

Officials of the state of Maine have for many years advocated
Federal recognition of the Indians in Maine in order that those
Indians might receive the benefit of programs which, although
created to improve the social and economic condition of all
Indians, have traditionally been only used for the benefit of
western Indian tribes. That position by elected officials in
Maine long predates the initiaticn of the current pending Inciarn
land claims litigation. The current proposed regulations insciar
as they appear to provide a procedure whereby any Indian grcupg
might become Federally recognized is consistent with this lon 3-
standing position by the State of Maine. I therefore believe tl.
proposed regulations to be a fair and equitable approach anc
would in general support their adoption.

However, the regulations as drafted do create several prctilems

which I believe can be cured without interfering with the basac
objective of the Department of Interior.
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As noted. above, 1 understand that the purpose of recogni-
tion would be to make Indian groups in Maine eligihle. for receipt
of benefits pursuant to special Indian leglslatlon. The purpose
of the regulatibn‘is_not to effect or have any impa't upon pending
land claims or other suits by Indian tribes or grouEs wherever’
located. Nevertheless, it is possible that as currently drafted
the regulations may have precisely that impact The definition of
"Federally Recognized Tribe" in § 54.1(f) 'is so worded that the
granting of such status to a tribe mlght well be used as an after—"
the- fact argument by a tribe or group of Indians in litigation in
Maine or elsewhere that for purposes unrelated to the intent of
this regulation the particular tribe or group of Indians was as a

_matter of law entitled to particular status in litigation.

specifically,-ohe of the issues raised in both the Maine and
Massachusetts. land claim litigation is the question of whether or
not the plaintiff "tribes" are tribes within the meaning of the
Nonintercourse Act, 25 U.S.C. § 177. The standard by which tribal
status is to be determined under the Nonintercourse Act or any
other act which creates certain legal rights. for the Indian groups
are complicated both factually and legally. 1Indeed the standard
for tribal status appears to have changed significantly over the
last 200 or 300 years. All of these issues have yet to be resolved
in any actual litigation. It is possible, however, that the ex- *
tension of Federal recognition under the proposed regulations in
25 C.F.R. Part 54 might be used by an Indian group to argue that
they were a tribe for purposes of the Nonintercourse Act or other
similar acts.

I believe that it is appropriate to adopt a regulation which
would make the Maine and Massachusetts tribes eligible for Federal
programs but that it would be most unfair to promulgate a regulation
which would conceivably have some effect on the pending land claims.
I therefore urge you to amend the definition of "Federally
Recognized Tribe" by

(1) deleting the phrase "domestic dependent sovereign"

(2) inserting specific statutory references to federal Indian
aid programs to which such Federal recognition would apply, and

(3) adding to the definition a proviso that:

"provided, however, that such Indian group
shall be deemed to be a tribe only for the
purposes of eligibility for federally funded
programs designed to provide social, economic,

)
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educational or other similar assistance to
such groups and that such Indian groups shall
not be deemed by these regulations to con-
stitute a tribe for any other purposes."

I believe that amendment of the proposed regulations as sug-
gested above would achieve the end of permitting all Indian groups
to be eligible for federally assisted social and economic aid
programs and at the same time not affecting one way or the other
any pending litigation. ‘

I would appreciate very much your direct response to these
comments and your advising us whether or not you intend to imple-
ment the same and the reasons for your decision. As I am sure
you can appreciate, this is a matter of great significance to the
State of Maine and other states who are facing potential claims
under the Nonintercourse Act or otherwise from Indian groups.

Sincerely,

L B

OSEPH E. BERENNAN
Attorney General

JEB:3jg
cc: Honcrable James B. Longley . .

Maine Congressional Delegation
21l East Coast Attorney's General
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.. ... . PROPOSED RULES

23743

14310-02) -
DEPARTMENT OFf THE lNTER!OR
lwuu of Indian Atfalrs

[25 CFR Part 54]

PROCEDURES FOR ESTABLISKING THAT AN

AMERICAN INDIAN GROUP EXISTS AS AN .
INDIAN TRIBE

\ Preposed Ruie -
AGENCY: Bp.rea.u of Indian AIfa.i.rs
ACTION: posed rule.

SUMMARY: The Bureau proposes re-
vised new regulations which would
provide procedures for acknowledging
that certain American Indian_tribes
exist. Proposed regulations were ini-’

- tially published on June 16, 1977. The -

period for public comment closed on .
Senptember 18, 1977. Because of the:
comrnents received, substantive-
changes have been made In the initial- ,
ly proposed regulations. Therefore, a - -
second publication of the proposed
regulations, with revisions, s in order.

DATES: Comments must be recelved :
on or before July 3, 1878.

ADDRESSES: Written comments

. should be directed to: Director, Office

of Indian Services, Bureau ol Indian
Affairs, 18th and “C* Streets NW,,
Washington, D.C. 20245, Attention:

" Federal Recognition Project.

FOR FURTHER INFORMATION
CONTACT: .

Mr. John A. Shapard, Jr. Division of
Tribal Government Services, Branch
of Tribal Relations, telephone 202-
34340485, principal author, Mr. John
A Shapard, Jr.

SUPPLEMENTARY INFORMATION:
Various Indian groups throughout the
United States have requested that
Secretary of the Interior officially ac-
knowledge them as Indian tribes.
Heretofore, the limited number of
such requests permitted an acknowl-
edgement of the group’s status on a
case-by-case basis at the discretion of
the Secretary. The recent increase in
the number of such requests Dbefore
the Department necessitates i(he de-
velopment of procedures to enalie se
Department to take a urciform ap-
proach in their evaluation.

Proposed regulations were putliihed
on June 16, 1977. The pericd for p.tic
comment closed on SeptemDer B,
1977. Since that time Bureaw sta’! ~.as

‘consudted with Indian gr-<rs acd

thelr representatives throecg-oul he
country, National Indiaz crganiza-
tions, Congressional sta’!! = = =y -
terested in the regulaticns. Ar & s e~
cialists in the Bureau and ol ie:r Frder.
al Agencies.

The interest in these regulaic s "as

been intense. The sugges:licns and
comments have been though:liu azd
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oplous. The rature and number
he susgestions and coruments have
mphasized tre myriad of approaches
thich rmay De taken in developing reg-
Uations snd procedures 0 acknowi-
dge trbal existance. While all the ap-
yroaches appeared to be viable there
8 no single “best spproach™ The fol-
owing proposed regulstions, there-
‘ore, are & compasite of what we con-
ider to be the best and generilly most
weepluble thought put fortl. We be-
leve 1t o be the soundest Way o s~
;omplish the Departmental oblective
if scipowledging the existenes of
:hose Armerican Indian tnbal groups
which have malntained their political,
sthnic snd cultursl integrity despite
the ahsence of any formal action by
the Federal Government 1o acxnowl-
edge cr.implement a Federal relation-
ship.

While there iz g large number of
American citizens who are of Indian
descernt (n this country, many of ttem
do oot and have pot ever lived in tribal
relations. A group of Indian descend.
ants, lving in the same general region.
does not necessarily consiitute an
Indian tribe, even though the individ-
uals rasy have recently jcined togeth-
er In some {ormal organization such ax
& cor>oration. Under the rzgulations
as proposed, the Assistant Secretary—
Indian Affairs would scknowledge
only those Ipdian tribes whtose mem-
bers ard their ancestors syisted in
tribal relations since aberiginal times
and have retained some aspects of
their aboriginal sovereignty.

The criteria in these regulations are
diffieult to meet. They can, however,
be mst with relative eese and at minor
expense by trides which have re-
mained {ntact throughout kistory.

- There will be 8 Jew groups of Ameri.
can Indian descepdants which may
have existed for 1 period of time as an
Indian tribe but which cannot prove
that they mest the critera Section
54.10(%) provides for such groups In
that the Secretary shall suggest other
options (I any) under which rejected
froups may apply for services and
benefits
Tie Department must be assured of
© the tribal charscter of the petitioner
before the group (s acknowledged. Al-
though petitioners must be American
Indians, groups of descendants will not
be ackrowledged solely on & racial
basis.

Many of.the goncepts which proved
to be bothersome In previcus propos-
als were dealt with in the “Defini-
tions™ secticr. Others are clarified in
the text. As a result of the cozuments,
this revision of the Imitial June 16,
1977, proposed regulations has been so
extensive that it must be considered as
an s=nzirely new proposal, elthough the
ultimate objective Is the same.

It is proposed o add a new Part 54
30 Subcnapter G of Chapter Iot TN

PROPCSED RULES

2% of the Code of Federal Reguls
to resd as follows .

Bae,
54.1
.2
54.3
54.4
5.5
548
54.7

dation

Definitions.
Purpose.

Scope.

Who may e

Where o {lle,

Duties of the Depariment,

Form and content of patition

54.8 Notice of receipt of petition

8§43 Processing the petition.

$410 Fiosal sction Dy the Departwment of
Intertor.

54.11 Determination of needx

AvTronsTr: 8 U.S.C. 301 secx. 487 snd 468
RS, I USCIadT:VODM Land 2.

§ 54.1 Definitions. -

() “Secretary” means the Secretary
of the Interior or his authorized repre-
sentative.

(b) “Assistant Secretary” means the
Assistant Secretary—Indian Affairs, or
his suthorized representative,

(¢) "Department” means the Depart-
ment of the Intericr.

(d} “Bureau” mears the Bureau of
Indfan Affairs

(e} “Area Office” means the Bureau

of Indfan Affalrs Ares Ofllce.

(£} “Indian t(ribe™ also referred o
herein as “tribe™ means aay Indlan
group within the United States thal
the Secretary of Interior acinawl-
edges to be an Indian tribe.

(g) "Petitioner” means any entily
which has submitted a petition to the
Secretary requesting acx.rowledg&
megt thet It s an Indian trike

() “Autonomous’ means I:aving 8
separale tribal council, internal proc.
ess, or other organizational mecha-
nism which the tribe has used as its
own means of making tridal decistors
independent c¢f the conircl of any
ather Indilan governing entity.
Autonomous must be undersiood n

‘the context of the Indian culture and

social organization of that wribe,

(1) “Member of an Indian grosup™
means an ndividual who is recognized
by & group which is not currently ack-
nowleded to be an Indian tride as
meeting its membership criteria and
who consents to being lUsted ss s
member of that group.

(J) "Member of Indian tribe”™ means
an {ndividual who meets the member-
ship requirements of the tride as set
forth In the governing document or ls
recognized collectively by thase per-
sons comprising the tribal governing
body, and has continuously main-
tained tribal relations with the tribe.

(k) “Historically or -nistorieal”™
means dating back to the earlfest do-
cumented contact hetween the aborigi-
pal trise {rom which the petitioners
descended and citizens or officials of
the United States, Coionial or territo-
rial govermments, or ! relevant, citl-
rens and officials of foreign govern-
ments which have ceded territory 0
the United States.

1) “Coctipucusiy™ mesns extsmding
from  geperation o groeration
throughout the tribe's history esson.
tally without {nterruption. A petition-
er, however, shall not fall {0 satixty
any criteria hereinn merely because of
fluctuations of tridsal n.cuvltr during
rarious years. .

{m) *Indigenous™ me:m ‘native to
the United States in that st least part
of the tribe's sboriginal range ex-
tended [nto what s now the continen-
tal United States

§542 Purpose,

The purpose of this part is t.o &stabe.
Ush & Departmental procedure and
policy for acknowledging that certain
American Indlan tribes exist. Such sc.
knowledgerment of tribal existenice by
the Department (3 s prerequisite to
the protection. services and benefitx
{rom the Federz] Government avalls.
ble o Indlan tribes. Such acknowle
edgement shall also mean that the
tribe is entitled o the mmunities and
privileges available to other federally
wcknowledzed Indian tribes by virtue
of their status as Indian tribes &3 well
as the responsibilities and obligations
of such tribes. Acknowledgement shall
subject the Indian tribe Lo the pPlenary
power of Congress and .the United
States over such tribes.

§543 Scope.

{s8) This part Is inlended t.o cover
only these Ameriesn Indian groups e
digenous o the United States which
are ethnically and culturally identifl
abie as such, but which sre nmot cur-
rently acknowledged ss Indiarm tribes
by the Department. It is Intended to
apoly to groups which can establish &
historically continuous iribal existence
and which have fupctioned ax autonc.
mous tribes on ap essentially continue
ons basis since historical times untQ
the present.

() This part does not apply to

"Indian tribes, organized bards, pueblos

or communities which are alreazdy sc.
knowledged as such and are receiving
services from the Bureau of Indlan Af-
fairs.

() This part {s not Internded ta apply
to ssdociations, organizalisns, corpora-
ions or groups of any character,

-formed In receat times, composed of

individuals of Indian descent from sev-
eral diffsrent groups cr tribes,

(d) Nor (s this part (ntexced to apply
to splinter grcups, political factiorns,
communitiu or grours of any charac.
ter whic se**a."a.ed the main
body o( a trite cuwrrenilly scknowl-
edged as being an ..ncLa.~ wribe by the
Department, unless {t zan be glearly
established that the group kas func
tioned historically and zontizuousls
until the present as an sLtonomous
entity.

(&) Purther, this mart does net aoplr
ta groups which are, or the membern

£ v

PR
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of which are, subject tgp Cong‘ress‘onal
Jegisiation terminating or forb'ddmz
t5e Federsl relationship. »

§544 Whomayfile T
Any Indian group In the' United
Gtates which believes It should be ac-

ledged as an Indiap tribe, and .
know ece . 8l authorities;.

can satisfy the criteria in Section 54.7,

may submit & petition- requesting that -
the Secretary acknowledge t,he group’ 'S .

existence as an Indian tribe.
§545 Where to file.

A petition requesting’ the nck:aowl-.

,edgement that an [ndian group exists
-as an Indian tribe shall be filed with

fthe Assistant Secretary—Indian af-’

airs, Depariment of the Interior, 18th
pod C Streets NW., Washington, -D.C,

Ny *0245 Attention: Federsl Recognition’

oject.

whose existence has not been previ-

ously acknowledged by the Depart-
ment. Included specifically shall be
those listed in Chapter 11 of the
American Indian Policy Review Com-

mission Report. The Department shall -

inform all such groups of the opportu-

pity to petition for an acknowledge- -

ment of tribal existence by the Feder-

which ars

ars " recognized and receiving
mlea from the Bureau of Indiart Al

<cxmwwmm
tion of final regulations, the w

Information. The Depart-
ment’s example of petition format,
while preferable, shall not preclude
the use of any other formar

(d) The Department shall, upon re-
quest, provide suggestions and advice
to researchers representing a petition-
er for their research inio the petition.
er's historical background and Indian

o

" Indian entity in newspapers and

PROPOSED RULES

historieally and continuously until the
‘ present as “American Indian, Native

. Amerjcan, or aboriginal.” Evidence to

be relied upon in determining- the
group’s historic and continuous Indian
.identity shall include at least one of
the following:
(1) Repeated identifxcation b} Feder-

(2) Longstanding relationships with
state governments based on 1denmﬁca-
tion of the group as Indian; . ¢

(3} Repea.r.ed dealings with a county,
parish, or other local government In a
relationship based on the group's
‘Indian identity;

(4) Identification rs an Indian entity
by records in courthouses, churches,
or~schools;

"' (5) Identification &s-an Indian entity
by mthrcpologists. mstonans or
other scholars;

(6) Repeated identmcsnon as an

books;

(b) Evidence that a substa.ntal por-
tion of the petitioning group inhabits

1&&25‘—_&5’212&5}%01- lives in & communi-

'ty viewed as erican Indian and dis-
tinct from other populations {n the
grea, and that I1ts members are descen-
dants of an Indian tribe which histori-
cally inhabited a specific area.

{c) A statement of facts which estab-
lishes that the petitioner has main-
tained historical and esséntially con-
tinuous trival political influence or
other authority over its members as
an autonornous entity until the pres.
ent. This statement raust clearly es-
tablish that the petitioner’s present
internal procedure for making deci-
sions which affect the membership as
8 whole (tribal government, leader-
ship, group decision-making process or
method of operating) evolved f{rom
that of the historical tribe; that the
present tribal leadership, spokesman
or elders have assumed at_least some

" of the rights, obligations and tradi-

. tions of the historical tribe; and that
the present Intermal procedures are
not an effort to reconstitute a defunct
gystem.

(d) A copy of the group's present
governing document, or in the sbsence
of g written document, a statement de-
scribing o full the membership crite-
ria and the procedures through which
the group currently governs its affairs
and its members.

bers of the group and a copy of each

23745

(1) Descendency rolls prepared by
the Secretary for the petitioner for
purposes of distribrting claims money,
providing allotments, or other pur-

poses; :
(2) State, Federal or..ether officisl
records or evidence {dentifylng v;esent»
members or ancestors off present mem?
bers as being an Ihdian descendant

‘and a member of the petitioning

grou . .
H hurch. school, and other simflar
‘enroliment  records indicating the
persog as being &8 member pf the peti-

tmru:%entity'
fidavits of recognjtxon by t.x-fba.l
elders! leaders or the tribal governing
body, as being an Indian descendant of
the tribe and a member of the peti-

tioning entity.
(5) Other records or evidence ide.nti-
Iyinz the person as a member’ uf the '

po pe on- *
ing group is composed principally, of
persons who are not members; of any

Indian tribe.
€ petitioner is not, nor. are
members, the subject of Congressional
legislation which has expressly termi-
nated or {orbidden the Federal n-.lave
tionship.

L $5438 Vohce of receipt of peuuou.
in wntmg to i:he pemioner and sOs
" have published in the Feoral REGIS
TER 8 notice of such receipt including
the name and localiornn and mailing
address of the petitioner and other
such information that will identify the
entity submitting the petition and the
date it was received. The notice shall
also indicate where a copy of the peti.

inc'mding the information required i
paragra.ph (8} of this sectnon. sha..ll

tu'y
monotuy in writing, the Govm
any State in which a petitioner rw-
sides.

§54.9 Processing the petition.

identity. The Department shall not be
responsible for the actusl research on

avaiiable former list of members based

ay u receipt of & petitionn, the
the tribe’s own defined criteria. pon > oe

behalf of the petitioner. on . ¢ eria.}  Assistant Secretary shall cause a
e membership must consist of indi-l review to be conducted to determine
§547 Form and content of the petition. iduals who have established, using} whether the petitioner Is entitled to

vidence acceptable to the Secretary,

acknow] Indi
escendancy from & tribe which exist- pe owledged as an sn tribe

- : ) e The review shall include consideration
historically or from historical tribes{ of the petition and supporting evi-
hich combined and functioned as a]\ 4enee and to the extent nec .
single autonomous entity. : N essary.

verification of the factual siatemments

Evidence acceptable to the Secretary contained therein. In order to verify
(a) A statement of facts establishing of tribal membership for this purpose the facts the Secretsry may also (niti
that the petitioner has been identified Includes but is not limited to: ' ate other research by hus staff, as
’ Nokee + 05;}6&&06
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The petition may be {n any readable
form which clearly indicates that it is

© a petition requesting the Secretary to
scknowledge tribal existence. The pe-
fé?n shall include at least the {ollow-

J—w
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deemed necessa.y and apfropriate 7
obu!.u ldd.l ional nforrnsation s L
iLraer's s1a!

[“1¢) Petitlons shall b considered on s
t come, first serve basis determined

by the date of original filing with the
Recognition]

Such notice shall also Include the

- office sddress and telephone pumber
of the primary staff member.
{e) A petitioning group Imay,
option and upon written request, with-
draw its petition prior to publication
by the Assistant Secretary of his find-
ing in the Feperar REGISTER and, may
if it 3o desires, file an entirely new pe.
tition. Such petitioners shall rot lose

their priority date by withdrawing and

resubmitting their petitions later, pro-
vided the time periods, in paragraph (D
of this section shall begin upon active

consideration of the resubmitted peti-’

tion.

() The Assistant Secretary shall

publish his proposed findings in the
F‘:nuu. Recisrex within' one yesr

after notifying the petitioner: wﬁ-

sctive consideration of the petition
has begun. The Secretary may extend
that period up o an additionsl IN
days upon show of due cause to the
petitioner. In addition to the proposed
findings, his report shall outline the
evidence for the proposed decision.
Copies of such evidence shall be avail-
able for the petitioner.

§54.10 Final action by the Department.

(a) The Assistant Secretary shall ac-
knowiedge the existence: ‘{ the peti-
tioner as an Indian tribg:

tinal tf not rermanded by the Secretary
for reconsideration within 80 days.

{(3) The Assistant-Secretary shall
refuse to acknowledge that a petition-
er s a Indian tribe if it fails to satisfy
the criteria in § 54.7. Upon receipt of a
report of proposed findings which are
unfavorable to the petitioner, the peti-
tioner shall have 50 days to respond,
inciuding an opportunity to present
written arguments and evidence to
rebut the evidence relied upen. In the
event the Assistant Secretary refuses

FEDERAL REGISTER, VOL 43, NO. 106—THURSDAY, JUNE 1,

- published in
within 60 days.from the expiration of

at lts‘

o sckrowledge the e“eb{my ofa pe*f
‘tioning group. he shall analyze an.
forward to the petitioner other op-
tions, {f any, under which application
Ior services and other beneﬂt,s may be
made,

{c) Alter consideration of the wﬁb
ten arguments and evidence rebutting
the unfavorable proposed findings, a
surnmary of the Assistant Secretary’s
conclusion and his {inai determination
48 to the petitioners status shall be
the FoooaaL RIGISTIR

the response period. The Assistant

60 ‘days of mh publication.
. (d) The Secretary In his considera-
tion.of the Assistant Secretary’s deci-
sion may review the petition, staff re-

" search, findings, and additional facts

obtained from written arguments and

. evidence submitted by the petitioner

tfier the publication of the prelimi-
nary repors.

{e)} The Secretary shall remand any
decision by the Assistant. Secretary
which (n his opinion: .

(1) Would be changed by significant

.new evidence which he has received

subsequent to the publication of the
decision.

(2) The evidence used in msking the
decision was not reliable, or from reli.
able sources, or was of lmle probative
value;

(3} The petltloner’s or the Burea.u s
research appears inadequa.be or'incom-

‘plete.

(f} Notice of the final decmon for
the Department shall be mafled to the
petitioner, the Gevernors of the States

5’54.21 Determination of needs.
Within § months after ai

mtian of needs and & res
dget required to serve the m
knowledged tribe.
Forrest J. GERARD,
- Assistanl Secretary—
: Indian Affairs. -
(FR Ddc. 18-15318 Plled 5-31-78; 8:45 am]

invoived, and pnblk‘!ud In ike Foorear
Hastsiwn

g) Upon final determination that
the petitioner is an Indian tribe, the
tribe shall be eligible for services and
bene{its from the Federal Government
available to other federally acknowl-
edged tribes and entitied to the privi-
leges and tmmunities avsailable to
other federally acknowledged tribes by
virtue of their status as Indian tribes
as well as the responsibilities and obli-
gations of such tribes. Acknowledge-
ment shall subject such Indian tribes

of Congress and

to the plenary power

the United States, )

. (h) While the new!y
shall be eligible for bene and ser-

vices, acknowledgement of tribal exis-
tence will not create an inmediate en-
titlemment to existing Bureau of Indian
Alfairs’ programs. Such programs
shall become available upon appropri-
ation of funds by Congress (n response
to a request hy the Bureau for a sup-
plemental appropriation or inclusion
of an appropriate amount in the next
regular Deparimental annual appro-
priation. Such request shall follow a
determination of the needs of the
newly recognized tribe.

1978
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OPYIONAL FORM MNO. 10
JULY 1873 EBMITION
deA FPMR (41 CFR 101.11.8

UNITED STATES GOVERNMENT
Memorandum

TO :  Assistant Secretary--Indian Affairs DATE!:

MAY 25 1978

FROM : Director, Office of Indian Services

SUBJECT: Procedures for establishing that an American Indian Group exists as
an Indian Tribe

—_ We are enclosing a proposed addition of a new part to Subchapter G,
Chapter I of Title 25 of the Code of Federal Regulations. It governs
the determination that an Indian group exists as an Indian tribe.

This is a complete revision of our initially proposed regulations which
were published on June 16, 1977. We, therefore, are republishing the
regulations as a revised proposal. :

We recommend the enclosed proposed addition be approved and transmitted
to the Federal Register Division for publication. Interested persons
will have 30 days after the date of publication in which to submit
their comments and suggestions on the proposed addition to regulations.
In order to meet the deadlines which we gave the Senate Subcommittee,
top priority should be given to the consideration and publication

of this proposal.

)7 - ;
’ P
/f/ )é%;f-n~¢~£‘}<‘ <&L“/Z€Z:;
Aoting Director, Office of Indian Services

Enclosure

Buyy U.S. Savings Bonds Regularly on the Payroll Savings Plan

#010-110
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Tribal Government Services '

:dlbzext, 4045:8/1/77:Riypd. 8/9/77:
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burname
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H oraole James Abourezk - L ‘ T N

letter of July 18, commenting on the proposed
regulations governing Federal recosnition, Your comments are
apprecm.ted and will he helpful as we consider improvement of the
regulations, '

Paragraph three of your léiter,' however. indicates that there is

some misunderstondingas to the scope of the proposed re~ulations,

The Secretary. of the Interior does not have the unilateral authomty

to reccrnize previocusly unrecosnized Indian groups. That authority
rests with Congress, The proceslure initiated throuch the publication
of the proposed regulations is interded to locate those tribal groups
which are not presently acknowledced as recognized by the Federal
Government in order that such Indian’ ‘groups may receive the services
to which they are entitled., \

Indian groups which cannct establish a histomcal relatimship would
have to eseek legislation before recosnition or services would be extended
from the Burean of Indian Affairs. We are aware of the consideration
given this problem by the AIPRC, but interpret\t as a much broader
apprcach wherein the Congress becomes invoived,

Again, we thank you for your interest and comments, We hope that
your staff and ours can establish a working relatmnsmp to insure
that those Native Americans who are entitled, receive the benefits
and services which are due them,

N

Sincerely, \
Actin< Deoputy Cormrmissioner

of lrv:h sn Affairs

ce: Code 400 (Codn100A
Code 101 Code 120
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. FILE coPY
 SURNAME

Tribal Government Scrvices
BCCO 8587

tlonorable James Abourezk

Chairman, Select Committee on Indian
Affairs ' '

United Stztes Senate AuG z687p

Washingtaon, D. C. 20510

Dear Mr,., Chairman:

Thank you for your letter of July 18, commenting on the proposed.
regulations governing Federal recognition, Your comments are
appreciated and will be helpful as we consider improvement of the
regulations. ,

Paragraph three of your letter, however, indicates that there is

some misunderstanding as to the scope of the proposed regulations,
The Secretary of the Interior does not have the unilateral authority

to recognize previously unrecognized Indian groups. That authority
rests with Congress. The procedure initiated through the publication
of the proposed regulations is intended to locate thoge tribal

which at one point had in some manner been given recognition, but

are not presently acknowledged as recognized by the Federal
Government, in order that such Indian groups may receive the services
to which they are entitled,

Indian groups which cannot establish a historical relationship would

have to seek legzislation before recognition or services would be extended
from the Bureau of Indian Affairs. We are aware of the consideration
ziven this problem by the AIPRC, but interpret it as a much broader
approach wherein the Caongress becomes involved,

Again, we thank you for your interest and comments, We hope that
your staff and ours can establish a working relationship to insure
that those Native Americans who are entitled, receive the benefits
and services which are due them,

Sincerely,

(SGD) THEODORE KRENZKER

Acting Deputy Commissioner
¢f Indian Affairs
ce: Code 400 Code 100A
Code 101 Code 120
ce: me Mailroom
BCCO Holdup:JShapard:dlb:ext. 4045:8/1/77:8/9/77:%:16/77:
Commr, Reading File Cass, 18-A
Chrory 440
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Tribal Government Servwes o o . | e
BCCO 8557 I ‘ o | S -

AN S | o o T
Fqrerable James Abourezk - . PP l —

United States Senate - ' ‘ : '
Was}ﬁnﬂtcn, D.C. 29510 ‘

- .

2ar Sen&tor Abcmrez

Thank you fo&'\vcur letter of July 18, cecmmenting on the proposed

reulaticons ~cv‘*z~mn'§ Tederal recorniticn, Your comments are

appreciated and\wﬂl be helpful as we consider improvement of the

regulations, E . o

N,

Paracraph thre” of your. lmtt°r, however, mc‘hcatea that there is

some misunderstandinz as to the scone of the nrepssed regulations,

The Secretary of the Interior does not have the unilateral authority

to recornize previously unrecornized Indian groups. That authority
rests with Conpress. The procedure initiated throu'rh the publicaticn

m‘ the proposed regulations is intended to locate those tribal croups

which are not prcaenti v aclmowledrad as recognized by the Federal

Government in order that such Inman groupa may receive the services

to which they are entltled

Indian groups which cannct establish a historieal relationship would

have to seek legiclation before recomnition or services would be extended
from the Bursau of Indian Affairs, Ve are awarc of the consideration
given this problem by the AIPRC, but interpret it as a much brozder
approach wherein the Cangress becomes invelved,

Again, we thank you for your interest and cornments. We hope that
your staff and ours can establish a working relaticaship to insure
that those MNative Americans who are entztled raceive the benefits
and services which are due them, N,

Sincerely,

Commisszicner of Indi

Affairs

cc: Code 400
Code 101
Code 100A

Code 120 ‘
Surname Mailroom

Holdup:JShapard:dibiext, 4045:8/1/77:Cass, 10-A
Commr. Reading Y'ile
Chrony 440
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DEPARTMENT OF HEALTH. EDUCATION, AND WELFARE

OFFICE OF THE SECRETARY : .
WASHINGTON, D.C. 20201 -

Mr. Theodore G. Krenzke o - JUN an 1978
Director

Office of Indian Services

Bureau of Indian Affairs

18th & C Streets, NW,

Washington, D.C. 20245

Dear Mr. Krenzke:

ANA has reviewed the Bureau's proposed regulations governing recognition
of certain Indian tribes, We are pleased to note that many of the
suggestions we made regarding a previous set of proposed regulations

are reflected in this version.

With the exception of one recommendation, ANA is in support of the
regulations as published in the Federal Register on June 1, 1978. The
one recommended change, however, is of sufficient magnitude in our
opinion that if not implemented the Bureau may face serious problems
in the future with respect to who is covered by the term "Indian."

Specifically, the proposed regulations make several references to

persons indigenous to the United States or whose ancestors originally
resided in what now constitutes United States territory. We strongly
urge the BIA to insert the word 'continental' before all such references.
Without inclusion of 'continental' Native Hawaiians may be construed

as a sub-group of Indians. While certain pieces of federal legislation
do specify Native Hawaiians as Native Americans, in no instance is the
term 'Native American' made synonomous with the term 'Indian.' Rather,
Native Americans as a group are comprised of several distinct sub-groups,
Indians being one and Native Hawaiians being another.

There are three specific places in the proposed regulations where we
recommend insertion of the word 'continental': Section 54.1(m), Section
54.3(a) and Section 54.7(a).

We appreciate the opportunity to provide you with our comments.

Sincerely,

,_'f.'%‘m
A. David Les

Commissioner
Administration for Native Americans

e E———
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T LAW OFFICES OF

A PROFESSIDNAL SERVICE CORPOAATION

@8 FiRST NATICNAL BANK BUILDING
WILLEAM F INGRAM " d
KENNETH B. RICE - . P Q BOX 1769 :
DOUGLAS - BELL - R CEVERETT, WASHINGTON 98206

STEVEN D, UBERT)
JAMES W, JONES, JR.

LEWIS A.BELL

| /o
June 21, '19:{8 ’

Mr. Scott Keep
Attorney
Division of Iandian ‘Affairs

Bureau of Indian Affalrsl
Department of Interior
Washington, D.C.

BELL. INGRAM & RICE =

w' ¥ |
6/2 v/ 7:’

AREA CODE 206
EVERETT 258 - 8i2%
SEATTLE 743- 7600

Re: Proposed BIA regulatlons for recognltlon of Indlan

Tribes (25 CFR Part 54)

Dear Mr. Keep:

I am attorney for the Tulalip Tribes and believe I discussed
these matters above mentioned with you approximately a year

or a year and a half ago.

I have seen the June 1, 19?8,publicatioﬁ of the Federal
Register regarding the above and, knowing of the Tulalip
Tribes substantial interest in the recognition or non-recog-

nition of other ethnic groups as Indian tribes,

I would apprec-—

iate it if the regulatlons were so worded as to allow intervention
by recognized tribes who would have a special interest by reason
of location or pecuniary or proprietary right in the ultimate

recognition of a new group as an Indian tribe.

This intervention should give the intervenor (objector) oppor-
tunity to be heard and participate in the making of the record
before the Secretary has the matter submitted to him for final
approval. Such intervening objector should alsc have due notice
and opportunity to take issue with any final decision, or, a
final determiration having been made for submittal to the
Secretary for such one's approval, take issue with that final
determination before Secretary approval is finally given.
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Mr. Scott Keep . 7 . o
June 21, 1978 ° ' . , - . »
Page TwoO
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As you know, a great deal of evidence concerning a letitloning
group's history exists de hors the records of the Bureau of
Indian Affairs ih any partlcular agency or, region and intervening
objecting tribes, if given opportunity, could often prov1de a
substantial body of fact concernlng a: partlcular group's ability
to meet the criteria set forth in the regulations which would be
of great value to the Secretary at the time of a final determin-
ation, and which, therefore, could eliminate in some substantial
measure the danqers of Court lltlgatlon over the Secretary's
final dec1sxons. ,

Such matters as these aré of a highly volatile and personal nature
inasmuch as many recognized tribes feel they have suffered the
indignities of the reservation system and now when about to have
recognition ©f their internal sovereignty and ability to govern
themselves with all of the benefits that such implies, are being
requested to share that status with those of similar blood who
became assimilated into the non-Indian society and enjoyed the
freedom as citizehns of that community.

In many instances the recognized tribes feel that the present
thrust for recognition is being done by those who breached their
promises to the United States at the time of treaty making and

such ones should not be entitled to the benefits those treaties
give by reason of their breach thereof.

There further exists the continuing legal question of whether or

not the Congresgs intended the Secretary to have powers to recog-
nize Indian tribes or, to the contrary, the Congress has always

kept unto itself this social-political decision.

Cbviously the greater the record and opportunity to be heard on

the subject, the better the chances are that the Secretary's opinion
and final determination will meet with accepted approval.

Yours truly,

!

f%@% /4 2 (s 57

LAB:gh BZA -Coghe Y90
cc: Wayne Williams ?‘,‘W 9’, Pﬂr

€2y,
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€hinook Indian Tl‘lbe, inc. « Phone (206) 642-3728
P.0. Box 372, liwaco, Washington 98624 Letter Reference No.

June 30, 1978

Director, Office of Indian Services
Bureau of Indian Affairs

18th and C Streets, N.W. -
Washington, D.C  202u45 /“f~

Dear Sir:

The proposed rules (25 CFR Part 54) published in the Federal
Register cn June 1, 1978 are greatly improved over those previ-
ously proposed.

The Chinook Tribe had initial contact with the United States
Government in 1805. The bands of the Chinook entered into Treatles
with the United States in 1851. These Treatles were never approved
by the Congress of the United States.

The Chinook Tribal members continue to live in thelr ancestral
areas and have maintained traditional tribal relationships.

The following comments regarding the proposed rules are based
upon our past, the present, and possible effects on our future.

The comments are as follows:

54.7 (b) Placement of a comma between the words "region"
and "or" would remove ambiguity. Logically, the petitioner
could then satisfy either "...inhabits..”, or "...lives in a
community..”, and "..members are..”. As written it is not clear
if the anded phrase applies to both ored phrases.

In addition, do the phrases "specific region” and "specific
area”™ both refer to the same geographical tract?

s4.7 (£f) A number of Chinooks are members of other Tribes
for varlous reasons. Perhaps an option could be offered here,
such as following the word "tribe" place a comma and the phrase
"or the member has stated in writing that the petitioning tribe
is the preferred membership.”.

54,7 (g) A number of Chinook Indians reside in Oregon.
Some, but not all of these members in Oregon may be affected
by prior Congressional leglslation terminating Oregon tribes.
An appropriate phrase might address this situatlon for the
general case. '

Chinook Cedar ”Longhouse” — &ugene Landry
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Director, 'Oi,‘fig:e'o:t"--lndian Services CoL Jmﬂa 30, 1978

In the event the Chinooks should petition for Federal reoognition,
we would rather the. rules for the petition include our cmm

on paragraph 54.7 (b ), and 1nc1ude considera.tion of our other
conments.

Other than where we. have commentod, the rules a.nd procedures
appear clear and straight forward.

Sincerely ¢

Carlton L. Rhoades

Carlton L. Rho&des .
Federal Way, WA 98003

(206) 838--1422‘ ‘
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SMALL TRIBES ORGANIZATION of WESTERN WASHINGTON

P. O. Box 578/Sumner, Washington 98390/(206) 593-2894
| ~ June 29, 1978

Mr. John A. Shapard Jr.

Division of Tribal Government Services
Branch of Tribal Relations

Bureau of Indian Affairs

_8th & C Streets NW o
Washington D.C. 20245 o

Dear Mr. Shapard:

Per CFR Federal Register Publication 4310-02, I am héréwith
supplying comments on the proposed rules concerning ''Procedures for
establishing that an American Indian group exists as an Indian tribe':

1. Section 54.2, last sentence, delete "acknowledgement

shall subject the Indian tribe to plenary power of

Congress and the United States over such tribes'.

2. In Section 54.7, paragraph b, delete the words "and
distinct from other populations in the area”.

3. Section 54.7, paragraph f, add the word 'enrolled"
between the words ''not members'.

4, Section 54.10, paragraph g, again delete '"'acknowledge-
ment shall subject such Indian tribes to the plenary
power of Congress and the United States".

It is hoped that these minor changes can be made.

Sincerely yours,

Rudolph C‘“Ryser
Executive Director
RCR/ sms

c.c. Mr. Scott Keepe
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' CREEK INDIAN NATION

_East Of The Mississippi River -

 POST OFFICEBOX 201
" . FLORALA, ALABAMA

36442

" May 27, 1978

Director, Office of .Indian Services
Bureau of Indian Affairs '

18th and "C" Streets N.W.
washington, D. C. 20245

Dear Friend;

Arthur R.
Turner

Principal Chief -
Tele. Res.

Fy42834-271%/

+

[@

In reply to your letter of June 6, 1978 I have met with
my Council and we have explored the procedutes for establish-
ing that an American Indian Group exists as an Indian Tribe.

We agree 100% that the regulations as pﬁblished July 16,
1977 to be the present best approach to the proposed regulations

as outlined in Section'SA.?.

We would appreciate very much if this preposed rule could

continue to be used to qualify for recognition.

Sincerely,
j—

/(/’7/7/@4/“ SN HUATEA
Arthur R, Turner
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JAMES ABODUREZX, §, DAK., CHAIRMAN

HOWARD M. METZENBAUM, OHIO DEWEY F. BARTLETT, OKLA.

JOMN MIZLCHER. MONT, MARK C. HATFIELD, OREG,

ERNEST L. STEIVENS, STAFF DIFECTOR

WUlnifed Hiatfes Henafle

SELECT COMMITTEE ON INDIAN AFFAIRS ,
WASHINGTON, D.C. 20810 o . :

C . v 7Y .
8 J 8 B : {

July 18, 1977 _ ?

g

Mr. Ted Krenzke, Director
Office of Indian Services
Bureau of Indian Affairs

Room 4058
18th & C Streets, N.W.
Washington, D. C. 20245

Dear Mr. Krenzke:

On June 16, 1977, the Bureau of Indian Affairs (BIA)
published proposed regulations to govern determination that
an Indian group is a federally recognized tribe. (42 Fed.
Reg. No. 116, pp. 30617-18). Comments were invited by
July 18, 1977.

As you know, the American Indian Policy Review Commission
(AIPRC) received a significant amount of testimony on the matter
of Indian tribes which have been denied recognition by the
Department of the Interior. It appears there has been no pro-
cedure or guidelines whatever in the past to govern extension of
federal recognition.

To the extent the Bureau is now proposing a formal policy
in favor of extending recognition to tribes presently lacking a
formal relationship with the Federal Government, I applaud your
effort. However, I find numerous problems in the regulations.
Among aother things, the preoposed regulations—consistently refer
to tribes which believe they "have" the status of federally-
recognized tribes. What is really at issue here are tribes which
have not previously been accorded federal recognition. It—is not
a question of whether they "have" recognition, but whether they

v are "entitled" to recognition.

The proposed regulations would allow presently unrecognized
tribes only one year in which to file a petition for recognition.
These proposed regulations are premised on statutory authority of
considerable age; the introductory remarks indicate that there
has been an ongoing problem for a number of years in determining
whether a tribe is entitled to recognition; testimony before the
AIPRC indicated that with many of the less sophisticated tribes
a considerably greater period of time would be required for them
to collect their evidence and prepare their petitions. In short,
the one year time period is not dictated by the legal authority
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Mr. Ted Krenzke : -2 July 18, 1977

| 6567
you rely upon and is deflnltely too short a tlme period for most,
unrecognized tribes to comply.

The requirement that presently unrecognized tribes include
in their petitions "a list of all current members of the group“
(8 54.6(b)) and that they be prepared to provide additional in-
formation, including but not limited to age, Indian ancestory,
nature of tribal affiliation, and addresses of individual members
(8 54.7(b)) -- this requirement is one which many if not most
presently recognized tribes could not supply. Certainly, this is
a prohibitive requirement to set up as a condition precedent to
recognition. It may well be reasonable to require once a tribe
has been recognized, is beginning to organize, and has access to
federal aid.

The definitional guidelines set forth in § 54.7(c) appear
in considerable measure to track the recommendations of the AIPRC
report. However, they are not as broad as AIPRC's recommendations.
But the most llmltlng feature appears in 8 54.8(b) which requires
that a petitioning tribe must meet paragraphs 1 through 5 and
paragraph 10 of the definitional requirements plus one of the re-
maining paragraphs (6 through 9) which require that such tribe
(1) has been or is descended from a tribe that was a party to a
treaty with the United States; (2) has been designated a tribe by .
aén Act of Congress, Executive Order or judicial decision; and
{3) has been treated by a state or another Federal agency as having
collective rights in land, water, funds or hunting and fishing
rights; or (4) has received services from a state or federal agency.
While this procedure will undoubtedly qualify some tribes for re-
cognition which have not previously been recognized, it is still
far too limiting and will cut out some of the smaller tribes in
the greatest need of recognition. Worse yet, the limitations pre-
scribed are actually more restrictive than those presently available
to the Bureau as described in the letter of Acting Commissioner
LaFollette Butler to Senator Henry Jackson dated June 7, 1974
.See Report of Task Force #9, Vol. II, pg. 306).

Thus, it seems that what first appears to be a step forward
turns out to be a step backward. As you know, the Select Committee
on Indian Affairs is presently formulating legislation to provide
for federal recognition of tribes not now recognized. I do not
suggest that you refrain from your present effort to extend recog-
nition to presently unrecognized tribes. I do, however, recommend
that you revise your proposed regulations in light of the comments
supplied in this letter. At the very least, new regulations should
not be more restrictive than past Bureau policy and practices.

Jameg
Chairman
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ALASKA FEDERATION OF NATIVES, INC.

Integrity, Pride in Hentage Progress '

I R M

v . . - ‘ “ , \
June 25, 1978 . ‘ \

1‘-’}

Robert Pennington, Acting Chief <j;7,
Division of Tribal Government Services

Bureau of Indian Affairs

Department of the Interior

Washington, D.C. 20245

Dear Mr. Pennington:

Enclosed are comments on the "Procedures for establishing that an
American Indian Group exists as an Indian Tribe".

The recommended changes reflect the feeilngs of entities that
would be most impacted by these proposed rules, and are therefore
the position of the Alaska Federation of Natlves, Inc.

If the pfocedures are again found unacceptable and are again
published for comment, please allow at. least 45 days for comment.
It is extremely difficult to respond on such short notice (our
office received the Federal Register on the 16th of June).

Thank you for your time and consideration. If you have any

guestions, please call us for clarification.
Sinceretly,

-~ //

,//,Z%f//{/{JZvI/
( ,é}g‘,&

N — T
Clifford’A/ Black
Executive Vice President
Human Resources

Enclosure

oA \AIFCT FiAUTU AV/CANLIE ANIFALUADAANE Al ACVA OORNY a DUHNANIE /1QNTZ7Y2T7A_2AY
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COMMENTS ON THE PROPOSED REGULATICNS ON FEDERAL ACKN(I\TIEDSEMEND’

OF THE EXISTENCE OF AN INDIAN GROUP AS A TRIBE

I. Introduction. Because of the special legal status of Alaska Natives ,

the proposed BIA regulations on acknowledgement of Indian groups as tribes be read

as extinguishing the rights of Alaska Natives to organize as tribes under the

Ccaposite Alaska Reorganization Act (49 Stat 1230). As such, the regulations

would violate the trust responsibility of the federal governmment towards Alaska

Hatives and contravene recsant legislatiwe pronouncements\relating to Alaska

Natives. To avoid this problem, the following reccmmended changes are submitted

for your consideration.

II. Reccrmencded chahqes.

a)

b)

Sec. 54.2 Scope. A section (£) should be added to specifically
except Alaska Natives from the effect of the regulations and allow

them to continue to organize under the BIA regulations issued
pursuart to the Camposite Alaska Reorganization Act. (See Attachment)
S=c.54.7 Form and Content of the Petition. Subsection (b},
racuiring evidence that'"a substantial portion of the petitioning

group inhebits a specific region or lives in a community viewed
as American Indian and distinct fram other populations in the

area",.. and subsection (c), " A statement of facts which estab—

continuous tribal political influence or other authority over .:s'
menbers as an autonamous entity until the present, "both igncre
the special historical and legal background of Alaska Natives. I7
it is decided that Alaska Natives will not be excepted from the
petitioning procedure set forth by these regulations, Alaskan
groups should be excepted from these two provisions and inst< i
be zllowed to show:
1) cultural contiruity fram before the treaty of cessi:-.
2) recocmition that individuals are Natives elegible Ior
federal services bv virtue of being enrolled under «--
Alaska Native Claims Settlement Act, and
3) existence of a defirned cammunity or association as
defined by the instructions for organization under tro2
Camosite Alaska Reorganization Act.

-
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III. Analvsis..The SDeClal status, of Alaska ..atlves has been repeatedly
recacnized by the fede::al quermzent In t‘:e-»-reatj; cof Cession( 15 Stat 539)
the federal goverrmﬁent stated that " The inhabitants oF tbe ceded territorv...
with the except ~ion of urcnul,z nat*" tribes, shall be admit tedj to the en] ment ‘
of all the rights, advantages and immnities of the i?nlted States and shall be main-
tained and protecté:i in thé ;fj:ee‘ enj‘oyrrent‘ of their ‘lil:erty, rropefty and religion.
The uncivilized tribes will Desubject to such laws and reculations as the United
States may, from tire to' time, adept in recard to aboriginal tribes of that
countrv." The Act <f May 17,1884 declared tha;t,"“Ti’e Indians or other persons
in (aAlaska) shall nct be disturked in. the oossessm'1 of any lands actually in
their use or ’occupation bz: now claimed by them, but the terms under which such
persons mayv accuire title to such lands is reserved for future legislation by
Congress." {23 Stat- Z6). The Alaska Statehood Act (?2 Stat 339, sec.4) stated

11~

that,"2s a compact with tbe *:Jltad States said state and its people do agree ar<
declare thar thev forever d;.sclam all right and t title... to any lands or other
property ( including fishing rmhts) , the ricrht or. title to which may be held bv
any Indians, Eskiros or, Aleuts. .. Or is hled by t_e United States in trust for
sa.d natives..."

Altrouch agboriginal 'titlé to lard was recognized, and a trust relaticnship
develoved between the Unitéd ‘States and Alaska Natives, no agreements or treaties
were signed between native groups and the United States. In spite of the aksencs
of a treaty base for the Feceval—*zatlve relationship, the benefitg cf the
Indian Reorcanization Act were extended to Alaska by the terms of the original
act and supplemented Ly the Camposite Aiaska Reorganizationﬂ}xz{f“wg “Stat- 1230)
Section {1) of the act providéd that,"groups of Indians in Alaska not herstcicre
recocnized as bands or tribes, but having a commen bond of occupation, or
association or residence within a well-defined neighborhood, cormmnity, or rurz.
district mav organize to adopt constitutions and tc receive charters cf incor-

poratizn and Federal locans under secticns 16, 17 and 10 of the act of Jurne .-,

n the Handecock of Pederal Indian Law, Felix Cohen explainsg that this o~ .

lancaace ( frem the language in the origirnal Irndian Reorcanization 2et) Az
develcoed for alaska Natives because cf their special situation:"The natir ==

urcuesticnably considered and treated as being under the quardianship and ~r7- .-
21 covermment at least to such an extent as to bring them within -+
suirit i not the exact letter, of the laws relative to American Indians...” @ .1 .-
"The tvpe of organizaticn authorized by the Act (the IRA) was the orcanizaticn

of Indian bands or tribes, or the Indians residing on a reservation. However, siro:s
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of the natives in Alaska do not live on reservations and are not grouped as

J
i
1

s . 5 v . 0 ’
rands or tribes, as in the statses, and since most of the natives live in native’

villages or cormunitiss and many Jroups of natives work in sarticular kinds

CT CTUDATIONS OY RAVe CUAer Iies ~naT olnd Inels InTsrests together...' he
statutery languace was altered to allew different kinds of IRA grouss to be
formed in Alaska. ‘
According to BIA reculations issued to implement this lecislation (see attachments)
three types of IRAS can be established in Alaska: \

a) A ccrporation with a charter for municipal and public activities and to

encacge in business. Such a charter would be granted c a group coamprising
all native persons in a community,

) A charter ¢iving authority to engage in business and to provide for

the coomon wellare (excluding municipal and sublic powers). Such a charter
would he given to a group corprising all native persons in a community.
c) A charter giving authority to engage in business and provide for the
welfare of its' members (exéluéing municipal and public powers). This

.type of charter cculd be granted to"a group not a cammunity but cormprising
perscn having a commen bond of cccupation or asscociation, or of residence
within a deflnite neighbtorhood.”

In an explanaticn of the Camosite Alaska Reorganization Act, John Collier
stated that specific powers,which may be obtained throuch a Fecderal charter of
inceroseration under section 17 of the Reorganization Act mav be found even rore
uszful to an Alaskan rative group than those appropriate to a constitution which
ar=a set forth in section 16 of that act. A charter of incorp:;ré_{icn"‘:ts*-ar
docurment granted by the govermment to a group of individuals which enables that
group to carry on its affairs just as one individual himself could do. The crocuz,
rhus made into a corporation, can make contract, buy and sell property, borrow
and loan monev, run a business, go to court and sign its own name.” (See attachronzs
In tre minds of the major architects of Irdian policy at that time, the Alz:zha
Peorcanization Act was designed less to establish a reservatin-like system in
2laska with tribes evercising civil and criminal jurisdiction over its marberc
tran it was *o zllow groups O organize as tribes te form corpeorate entities
recoemized v L5, and state law to conduct business and encourace the econal C
develcmment of Alaska Matives. Several crours organized as tribes under sect:cn

(a) of tre instructions and at least one croup organized under secticn (c). (S
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85-615 (72.Stat'545) eYterded to Aaska 01v11 ara c**”Lnal Jurisdiction
provisions of | PL~280 (18 USC 1162 and 38 USC, 1360).after territorial court

ruled that the terzl orv had no ﬂurlsulctién cver crires within "Indian

- * U N < s . - .. - P .

sowiery in “‘;ﬁpu.-utt‘tsy_ctg,;v“ e llies. Ce flaska “av;.& TICADSE
of any remaining cxvxl or crlmina jurisdiction thev: may have retajned over

tribal merbers in COnfllCt Wlth state laws of general alelcablllt* { Santa Rosa v.

Kings Countv, 532 2a 655 B’t it was not intended by this Act toundermine or
Cestyoy such tri a1 cove~h.ent~ as did ‘eiizt or result ;1 coversicn of the affectsd

tribes into TLttle more. than orivate. voluntary organlzat ions, (Brvan v. Itasca

County 42¢ DS 373). Mative groups continued 'to have extensive powers not scecificalle
abrogated kv Concressfover internal tribal Velatlons . The special ward-cuardian
relationship continued, and na*xve lands held in txust bv the federal coverrnmeri:

were irmure from stdte encumbra‘ce or taxation. (Santa Rosa v. Kings Countv)

Te Alaska Native Claims Settlement Act further reduced same of the political
pcwers of Native groups in amblqtous lancuage. (85 Stat 688) Section 2 (b} declaA
that;"the settlement should be accomplished rapidly,...with maximum part1CLpat1on

by Natives in decxszons aFfect_nc their rAgats and preperty, without establishing

anv permarent racially deflned institutions, ridhts; privileges or obligations,
wizhout creating a reservation sttem or 1ewqthy wardship or trusteeship, and wizrcut

acdding to the catecor*es of property and institutions enjoying special tax
ﬂr1v1leqes or to the teglslatlon establishing special relationships between the
United States government and the state of aAlaska." Section 2(c) of the act
cualified this broad DOllCV statement by &eclarlnq that, "'no vrovision of this =zcs
shall replace or dimigish any right, privilege or obliqatioﬁNBEMNatives as citizers
of the United States cr of Alaska, or relieve, replace , or diminish any oblicaticn
of the United States or of the state of Alaska to protect and promote the richsts
or welfzre of Natives as citizens of the United States or of Alaska: the Secre<:i:r
is authorized and directed, together with cother appropriate agencies of the Umi-.-:
States government, to make a study of all Federal programs primarily desicnad -
benefit native people and report back to Congress with his recommendations Ir -
Iuture management and operation of these crograms..." Analvsis of the two ¢l ..
is rendered Zifficult by the fact that only a tax provision on lands and the
acrocaticn oI reservation areas implemented this policy lanquace 1“ speciiic
lecislative lancuace. However, an analvsis of the affect of this languaqe o

exigzing native ricths is possible.

Secticn 2(b) contains three major vrovisions: the settlement should be aco~T: .. i
withouts
T‘estmbl‘shlrc anv permanent racially defirned institutions, richis, pri-:iioxes

4

or oblicaticns. This lancuage could be interpreted broadly to outlaw any
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existincj or future racially defired instituticons. Suéh a definition would viclats
the constitutionally protected richt to asserble, and the generally held ric;hts“
of Unitsd States citirzens to incorvorate for orofit or nen-profit purncses
and to “nin together in crivate socizl or relicicus crcanizaticns. Read more
closely to avoid the constitutional cuestion, this clause could be interpreted
orohobit serarate trikal political institutions with wide rancing powers. F:ven
sc read, urder accsotad canons of ‘udicial constmctién, oowers not scecificallywy
abrccazed ~ould mrosably still exist in Alaska trikal groupings. ‘

2) "ithout creatino a reservation svstem or lenchty trusteeship or wardship”.
This clause was irmolemented specifically by section 19 (a), Trevocation of
existing reservations in Alaska and bv sectton section 21 which provides that
revenues from the Alaska Fund weuld not be subject to taxation until afcer ‘
distrizuticn as Jdividands ard that real oroperty inctsrests tranferred under the
act would not be taxable until develcped or until the end of twentv vears.
This seciion could be read broadlv to implv a termination of the E‘ederal_—“.bslas}c.a"w
Native wardship— trustee relationship. Such an intsrpretation however would
contradict established court decisions. Once it is found that a fiduciarv
relationship ktased on a specific statute, treatv or acreament exists, "anv
withdrawal of trust cbligations by Congress must have been 'plain and ambiguous'
to ke effective, " (Deccteau v.District Countw Court, 420 US 425, Passaracucddy v.

Ycrton 528 F2d 370, 388 F.Supp 649, Menominee v. U.S. 391 US 404). The lanquace

usaé in the Native Claims Act departs from the precedure used in other terminaticn
actesuch as Klamath (23 USC 564 a-w),which specifically declare that the mte..

of *re act 1s to terminate all federal services. Under section 2(c:of the

Mative Claims act, the contiuation of "federal programeprimarilv desioned to
benefit native people” is envisaged. Since Congress was fullv aware of the means
by which terminaticn could be effected and did not use clear termination ianciz=e
in the Native Claims Act,the courts will not infer an intent to terminate.”A
concresssicnal determination to terminate rust ke excressed on the face of the

= or be clear from the surrcunding circumstances or legislative history”

c
{(Brvan v Itasca Countv 426 US 373, citinc Mattz v. Arrett, 412 US 481). The

conference ranorts accamanvine the lecislaticn (House Peport No. 92-323,
2-746, 1971 USCCAN 2192) Qo not expand upcon the lancua.
ard in fact seem to studicusly avoid comment on the section. Subsecuent

cases {Edvardsen v. Morten 369 F.Supp 1359, U.S. v. atlantic Richfield 435 F.Zuzn

1029} characterize the Act as beinc desicned crimarily to resolve title guestlicns
of 2laska lands and to compensate Alaska Natives for loss of aboriginal title

to lands occupied in Alaska.
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3) "without adding to the categories of propertv and institutions enjoving
spacial tax privileges or to the leaislation en;pjqu st_recﬂial relationships - '
between the United States corermment and the state of Alaska." This lancuace
doss not act retroactivelv to abrogate existing statutoryv orovisions providinag
tax advantaces or special relationships for Alaska MNatives. As such, the Native
Claism Acv does not affect federal services providsd under the Snvder Act, (25 GsC
13), the Johnson-9'Malley Act (25 USC 452 et seq), the Indian Reorcanization Act
and other feceral Indian lecislation enactsd orior to the Alasxa Native
Claims Settlement Act. Conaress itself has contradicted the provision prohibiting
legislation establishing specizl relationships by enactinq the Indian Self-
Determinaticn Act. _

Language in the Indian Self-Determination Act (25 USC 450 a (b)) seems to
restrict conziderably the sceoe of the policy stataments aralyzed abeve. The
policv statement in the Self-Determination Act reaffirmed Congress' "cormitment
to the maintenance of the Federal govermment's unicue and continuing relationship
with and responsibility to the Indian people throuch the establishment of a mean-
ingful Indian self-determination policy which will permit an orderly transition
from federal domination of proarams for and services to Indians to effective and
meaningful carticipation by the Indian peovle In the plarning conduct and
administration of those procrars and services". In 25 USC 450 b, "definitions”,
"Incian" is defined to include "any Alaska Native viilace or regional corporaticn
as cefined in or esitablished pursuant to the Alaska Native Claims Settlement Act."
This lancuage shows a clear congressional intent to maintaiInggQgBition of
Alaska Native groups c&s "tribes" for the purpose of receiving federa:fk benefits
ard for the purpose of maintainina the special Federal-Indian trust relationshic.

As a result of the contradictory policy staterents, three pieces of legislaticn
are currently co-existing ;the Indian Reorcanization Act, the Alaska Native
Claims Settlement Act and the Indian Self-Determination Act. In attempting to
reconcile the three, cne rules to follow is that, in the absence of some aZfiirmazivs
showing of an intenticn to regeal earlier legislation, the only justificaticn
fer repeal bv implication is when the earlier and later statutes are irreccncilzizl:.
then thers are ©70 acts on the same subject, the rule is to cive effect to e

1f pessible. (Morton v.Mancari 417 US 535, Mavner v. Meorton 510 F2d 1234). Under

this rule at least some of the benefits of the Indian Reorcanization Act would
strvive the Native (Clzims Settlement Act, and the kroad policy lancuace cI the
Neiltve Claims Settlement Act would be limited to specific revocations of
Netive rights. ALl richts not expressly abrocgated would continue to exist.

At the least, Native peonle would be allowed to organize as tribes to receive
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federal services.?"Although the IRA was primarily desidned for tribal Indians,and .
neither Mavnor nor his relatlvec had any tribal deszcnatlo“, organization or
reservation at that tlme, 1t lS clear frem the lanauaae of the statute that scme
penefits of the Act were also open to any non-reservation Indian would could

prove that he possessed at 1east one-half Indian blood. Among thesg berefits was
tre right to petition the Secrethv to establish a reservation for.such individuals
wrich, 1if granted,.would afford them access to a wide rance of federal Indian
services {(as members of‘a iecognized Indian group on aireservation)"(ﬁaynor 7.
Mcrton 510 F2d 1254) R

another rule to follow in 1nteroet1nc the confllctlna policy statements
is that where ambicuities appear in statutes dealing with Indian matters, disputed

issues must be resolved in favor of the Indians ( Worcester v. Georgia 31 US 330,

Brvan v. Itasca Countv 426 US 373, McClanahan v. Arizona Tax Commission 411 US
164. Kimball v. Callahan 493 F2d 364 , Choate v. Trapp 224 US 665). Application

of this rule to the conflicting language would result in a legal status of
Slaska MNative aroups closely analagous to that of Indian tribes in states
where criminal and civil jurisdiction have been ceded to the state. A trust
relaticnship would still exist and the Native groups that organize would

be exerpt frecm local requlation and subject only to state laws of general
apolication (see §§pté Rosa) .

The exact scope cf the rights retained by Alaska Native groups must be
dezermined by future litigation and legislation. However, it is clear that scme
remnants of the aboriginal rights of the Alaska Natives subsiStand-that the
Federal government ras' a recognized trust responsibility to protect Native richzs.
Epulication of the provosed BIA requlations would restrict the existing
rights of Natives tc organize under the IPA. As such, the regulations would
viclate the trust relationship: "...it is the duty of the trustee not to acceot
anv ocsition or enter into any relation, or do any act inconsistent with the
interests of the beneficiary... and he cannct assume a position inconsistent
with or in oppositicn to his trust.' (90 CJS, Trusts 247) Federal officials
rust discharce "moral cbligations of the hichest responsibility and trust”

( S
resoonsibility.

mincle v. United States 316 US 286) in carrving out their fiduciarv

Iy
;,a
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EMAHUEL ROUVELAS
JONATHAN BLANK
TOVAH THORSLUND
ROBERT BAUER
WILLIAM MYHRE
NICHOUAS MILLER®

LAW OFFICES ! . S
PresToN, THORGRIMSON, ELLis, HoLMaN & FLETCHER
1776 F STREEY, N. W,
WASHINGTON, D.C. 20006

AREA CODE (202) 33.100% I3
TWE. 710.822-0127 PRESTHORDC

2000 [ B. M. BUILDING
SEATTLE, WASHINGTON 88101
2008.623.7% 80

‘nzuu;n. WASHINGTOM STATK BAR J‘\lly 3 ’ 197 8 @
' Director, Office of Indian Services .

Bureau of Indian Affairs
18th & "C" Stresets N.W.
Washington, D.C. 20245

Re: Procedures for Establishing That an American Indian
Group Exists as an Indian Tribe.

This submission is made on behalf of the 13th Regional Cor-
poration in response to requests for comments on proposed regu-
lations for establishing that an American Indian Group exists as
an Indian Tribe, contained in the June 1, 1978 Federal Register at
page 23743. ’

The 13th at this time wishes to make several points with regard
to these proposed regulations. Because of the short time for com-
ments, and the pendency of important matters in the U.S. District
Court here, we plan to submit additional material in the near future
and respectfully request that the record be kept open for a reasonable
period of time.

The 13th submitted comments July 18, 1977 in regard to the pro-
cosed regulations published in the June 16, 1977 Federal Register.
These comments should be considered supplementary to those.

We note initially that the definition of a tribe may differ
under different circumstances. The 13th Regional Corporation has
twice been recognized as a tribe by the BIA. In the first instance,
the guestion was raised as to whether the regional corporations cre-
ated pursuant to the Indian Self-Determination Act, P.L. 93-638. B
his memorandum dated May 21, 1976, the Assistant Solicitor held that
regional corporations are "tribes"” as defined in that Act. A copy
of that memorandum is attached to this submission.

In the second instance, a guestion was raised as to the eli.:-
bility of the 1l3th Regional Corporation as a "tribe" under the Ind: =
Financing Act of 1974, 25 U.S.C. 1641, et. seg. By a memorandum Z3-..3

June 28, 1977, =he Acting Associate Solicitor held that under the

GHP ADD-RDD-V027-D0042 Page 1 of 7



Financing Act ©f the 13th Reglonal Corporation was indeed a "trlbe.
A copv of that memorandum is also attached.

The term "tribe" itself is not one that is easily defined. As
Professor Cohen pointed out, the definition and scope of the term
changes, depending on how it is used:

"The term 'tribe' is commonly used in two senses,
an ethnological sense and a political sense. It
is important to distinguish between these two
meanings of the term. Groups that consist of
several ethnological tribes, sometimes speaking
different languages, have been recognized as
single tribes for administrative and political
purposes.... The question of tribal existence,
in the legal or political sense, has generally
arisen in determining whether some legislative,
administrative, or judicial power with respect to
Indian 'tribes' extended to a particular group of
Indians.”

Felix S. Cohen, Handbook of Indian Law,

268 (1942 ed.).

In the specific case of Alaska Natives, moreover, tribal questions
are significantly different from those presented in the lower forty-
eight.

As Cohen has stated, "most of the Natives in Alaska do not live
on reservations and are not grouped as bands or tribes as in the
States."” Cohen, Handbook, supra, at 414.

Congress lcng ago recognized this fact. In the 1936 amendment
to the Indian Reorganization Act, Congress extended the beneflts of
that Act to:

"groups of Indians in Alaska not heretofore recognized
as bands or tribes, but having a common band of occu-
pation, or association, or residence within a well-
defined neighborhood, community, or rural district.”

Congressional recognition of the special nature of Alaska Native
organization was apparent in the landmark Tlingit and Haida claims
case, Tlingit and Haida Indians v. United States, 177 F. Supp. 452,
463 (Ct. Cl. 1959). In that case, the Court of Claims made it very
clear that traditional concepts of tribal government and organization
were not applicable to Alaskan Native tribes and groups. The issue
was construction of Section 2 of the special jurisdiction statute
{49 Stat. 388 (1935)] that enabled the plaintiffs to bring suit for
the loss of "tribal or community property rights." The Government
contended that the Tlingits and Haidas were not organized as "tribes”
and thus could not own "tribal property."”

PRESTON, THORGRIMSON.
EL 15, HOLMAN & FLETCHER
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The Court’ of -Claims responded by citing evidence that Congress
was well aware of Tlingit and Haida organizational structure when
it passed a special statute authorizing them to sue for the loss of
"tribal" property rlghts. \

The Court stated: ' ’ .

"To say ‘that Congress authorized nan-tribal deians
to sue in connection with the type of property right
which Congress knew they did not have, i.e. tribal
property, is to say that Congress knowingly performed
an absurd and useless act. ... We have no difficulty
in cqnclUding that ... when Congress employed the word
'tribal' to desc¢ribe the property which should be the
basis of the suit under the Act, it did not use the
word in its usual sense.

The Tlingit and Haida Indians v. United States,

177 F Supp. 452, 463 (Ct. Cl. 1959).

The June 1, 1978 Federal Register notice stated the purpose of
the new regulations was to "provide procedures for acknowledging
that certain American Indian Tribes exist." Insofar as the proposed-
regulations are intended to provide some codification of the tests
which are currently applied in certain context, such as litigation
under the Non-Intercourse Act, they may effectively serve that pur-
pose, in regard to groups in the lower forty-eight. The 13th con-
tinues to believe, however, that Alaska Natives present entirely
different considerations. See the Alaska Supreme Court's discussion
in Atkinson v. Haldane, 569 P2d. 151, 154, (1974).

The 13th interprets §543 of the proposed regulations as recog-
nition of the fact that "tribal" questions must be resolved differ-
ently for Alasxa Natives.

The 13th Regional Corporation wants to emphasize what it believes
the regulations do0 not cover. Section 54.3, delineating the scove of
the regulations, apparently intends to remove the regional corporations
from the scope of these regulations. To the extent, therefore, that
regional corporations are not included in the intended purpvose cf the
regulations, i.e., to identify new groups which, on the basis of ceor-
tain historic factors, wish to \prove whether they "exist," the ex-
clusion is unexceptionable.

However, these rules cannot be seen as determinative of cuo=-: -3
other than that of the "existence" of a Tribe for purposes rela:z
the Non-Intercourse Act. Specifically, they cannot affect eli-
for funds under the Snyder Act, 25 U.S.C. §13.

The 13th is clearly a "tribe" pursuant to the regulation
preting the Snyder Act. The regulations contained in 25 CFR
et. seg., which limit eligibility for Snyder Act payments to

= N

STON. THORGRIMSON.
HOLMAN & FLETCHER
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living on or near a "reservation,"” defines the term "reservation™ as
including "Alaska Native Regions established pursuant to the Alaska
Native Claims Settlement Act ..." 25 CFR 20.20. As the 13th is a
duly established Native region, 243 U.S.C. §1606(c), its members must
be considered "on the reservation" for the purposes of 25 CFR 20.20
regardless of the fact that they do not reside within a common geo-
graphic area. '

The "on or near the reservation” requirement of 25 CFR 20.20 was
apparently promulgated in an effort to cure defects which had resulted
in a judicial rejection of the Secretary's informal assertion of a
requirement of residence "on the reservation" in order for Snyder Act
benefits to be awarded. In Morton v. Ruiz, 415 U.S. 199 (1974), the
Supreme Court narrowly held that Congress intended to appropriate
Snyder Act funds for unassimilated Indians living in an Indian com-
munity near their native reservation; in Lewis v. Weinberger 415 F
Supp. 652 (1976), the court held that the Bureau could not limit the
provision of contract health services to reservation residents where
the rulemaking provisions of the APA had not been invoked. 1In both
cases the court explicitly refrained from deciding the plaintiffs’
broader contention that the provigsion of Snyder Act benefits may not
be limited to those Indians who live on or near a reservation. Al-
though the Secretary's issuance of 25 CFR 20.1 et. seg., indicates that
he has interpreted these two decisions narrowly, the 13th asserts that
a proper reading of the Snyder Act reguires including the members of
the 13th in the eligible class.

The Snyder Act directs the Secretary, through the Bureau of Indian
Affairs, "to provide moneys for the benefit, care, and assistance of
the Indians throughout the United States ..." The 13th respectfully
submits that, were the Secretary to interpret the term "Indian" as not
applying to the members of the 13th Regional Corporation, who are
Alaskan Natives by blood, heritage, and self-perception, and who
actively participate in Native community affairs through the structure
of this corporation, such interpretation would be contrary to the plain
meaning, accepted legal definition, and legislative purpose behind
Zongress' use of the term.

Had Congress intended to qualify the definition of the term
YIndian", it could have explicitly done so, as it in fact has done
in several other statutory provisions. 25 U.S.C. §4506(b); 25 U.S.C.
§479; 25 U.S.C. 1301(1); 25 U.S.C. §1452(b); 43 U.S.C., §1602(b).
Absent such qualification, or any compelling reason to the contrary,

PRESTON. THORGRIMBON,
ELLIS., HOLMAN & FLETCHER
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courts will glva statutory terms their plain meaning.  Joint Tribal
Council of Passamaquoddy Tribe v. Morton, 388 F. Supp. 649 (19/5) ,
Ruiz v. Morton, 462 F2d.818 (9th Clr. 1972) In the Ruiz case, the
Appeals Court~statéd at 820- ,

“The’ Snyder Act prov1des that benefits are\to be
made available to Indians 'throughout' the United
States, and absent persua51ve reasons to the con-
trary, Courts will give statutory words their
ordinary meanlng The ordinary meaning of the
preposition 'throughout' is expansive, and it 1is
not the type of restricted word Congress would
have ‘used had it intended to limit general as-
sistance to:reservation Indians.” There is nothing
equivocal about the phrase 'throughout the United
" States,! nor do we find anything in the legislative
history that counters its broad thrust. (citation
omitted).. :

As noted above, thé'Supreme Court upheld the decision, though
cn narrower grounds. o

The plain meaning of the term "Indian" is "the descendants of
any pre-Columbian inhabitants of North America." U.S. v, Native
Village of Unalakleet, 411 F2d. 1255, 1266 (Ct. Cl. . 1969); Pence v.
Kleppe, 529 F2d. 135 (9th Cir. 1976). 1In Frazee v. Spokane County,
€9 P, 779 (1902), the Washington Supreme Court, confronting the
zrgument that "Indians" who had severed their tribal relationships
must forfeit their tax-exempt status, resolved the issue as follows:

"In the absence of plain and unequivocal words
showing unmistakably that only those still sus-
taining tribal relations are referred to, we think,
whan the term "Indians" is used in a statute, and
without any other limitation, it should be held to
include members of the aboriginal race, whether now
sustaining tribal relations or otherwise.”

Additionally, several cases have held that application of the tern
"Indian" is determined by blood rather than by tribal membershios,
$0 that white and black citizens who had become bona-fide members
of a tribe were not "Indians" for the purpose of obtaining immun:i-.
from prosectuion under state criminal statutes. Alberty v. U.S. [-.
U.S. 499 (1895); U.S. v. Rogers 45 U.S. 567 (1846); Lee v. Pero, <
r2d.28 (7th Cir. 1938).

Even if the term "Indian” is not entirely unambiguous, it
well established that statutes pertaining to the Federal Goverr~:. - -~

PRESTON. THORGRIMSON.
ELLIS HOLMAN & FLETCHER
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relationship to Indians are to be liberally construed, for the benefit
of the Indians. Passamaquoddy, supra, Santa Rosa Band of Indians v. .
Kings County, 432 F2d, 655 (1975), cert., denied, 429 U,S. 1038 (1976);
U.S. v. Fox, 505 r2d.254 (9th Cir. 1974); Daney v. U.S8. 247 F.Supp.
533 (1965) aff'd, 370 F2d. 791 (10th Cir. 1966). Additionally, in
Fox, the court percelved that the Snyder Act applied to 1nd1v1dua1.
Indians as well as to Indian tribes, stating at 255:

[Wle recognize that assistance programs
established under the Snyder Act are for the
special benefit of Indians and Indian com-
munities and must be liberally construed in
their favor. (emphasis added)

It is also clearly established that, unless specifically stated
otherwise the term "Indian" includes Alaskan Natives. Pence v.
Kleppe, 529 F2d.135 (9th Cir. 1976); U.S. v. Native Village of Unalakleet,
411 F2d4. 1255 (Ct. Cl. 1969). - ;

Finally, reference to the legislative history of the Snyder Act
shows that Congress did not envision its aid as being limited to reser-
vation-bound Indians. In fact, the opposite is true. The Act was
rassed at a time when Congress was disillusioned with the BIA's self-
rerpetuating maintenance of an elaborate reservation system. Congress
sought to assimilate the Indians =-- for the benefit of both the Indians
themselves and of the taxpayer. Congressman Kelly, one of the bill's
supporters and a member of the Indian Affairs Committee which reported
it favorably, gave the following explanation during the House debate
cf August 4, 1921:

For an entire generation it has been the express

purpose of the American Congress to individualize

the Indian, to give them homes of their own, [and]

to help them become self-supporting ...
Congressional Record, 66th Cong.
lst Sess., page 4659.

This point is buttressed by the authorization, contained in the Act
as passed, of expenditures for the "c¢ivilization" of the Indians.
While this paternalistic notion may seem anachronistic, it does in-
dicate that Congress, in passing the Snyder Act, sought to ease the
Indians away from reservations by providing the services they needed
to gradually assimilate themselves. It would be inapprovriate for
the Secretary to now contend that he is authorized to interpret the
Act so as to establish a system which serves as solely an incent ive
for Indians to remain on the reservation.

Obvicusly, the benefits of the Snyder Act should not be exteni-i
to every individual who has the requisite volume of "Indian blooa”

PRESTOM. THORGRIMSON,
ELLIS. HOLMAN & FLETCHER
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to be considered an’ "Indian"

in the ethnologital

sense. However, the

term must be construed as including those ethnological Indians who ‘

fall within the purpose of the Act.
individuals who are recagnized as "Native Americans"

Native Claimd Settlement ‘Act,
of a "tribe" which is recognlzed ‘pursuant to that Act agnd who recog-
nize themselves, and are recognlzed by others, as Natlje Americans.

43 U.S.C.

it extends to
under the Alaskan
who are\active members .

In particular,

§1602;-

The l3th is now’ developlng historical information ‘as to its mem-

bers' orlglns.‘

‘During the second World War the Government forceably
removed many of these from their Alaska. ancestral lands.

The 13th

believes this will ‘have substantial- impact.on the gquestion of the

obligations of  the Federal Government toward ‘its wards.

This infor-.

mation will be presentedito the BIA as it is developed.

PRESTON. THORGRIMSON.
ELLIS. HOLMAN & FLETCHER

By

Very truly yours,

PRESTON, THORGRIMSON,
_ELLIS,

HOLMAN, & FLETCHER

/:{jy‘

,/'

"Jonathan Blank

Attorneys for
13th Regional Corporation
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EVERGREEN LEGAL SERVICES i
NATIVE AMERICAN PROJECT . ,
5308 BALLARD AVENUE N. W.
SEATTLE. WASHINGTON 98107

(206) 464.5921

GREGORY R. DALLAIRE {,/ . (
DIRECTOR ! ,_;’)- - June 28, 1978

Director, Office of Indian Services
Bureau of Indian Affairs

18th and "C" Streets N.W.
Washingten, D.C. 20245

Re: Comments, Federal Recognition Regulations
Dear Sir:

This letter is written in response to the new proposed
procedures for the determination of a tribe's status as

a federally acknowledged Indian tribe. On June 1, 1978,
these procedures were published in the Federal Register,
43 Fed. Reg. 23743. The period for public comment closes
on July 3, 1978.

The proposed procedures are, in general, acceptable so
long as they are implemented in a reasonable and non-
arbitrary manner. However, we do have certain suggestions
for further improvements in these regulations.

Definitions - § 54.1

(j) The definition of a '"member of Indian tribe' should be
amended to mean:

...an individual who meets the membership
requirements of the tribe as set forth in
the governing document or is recognized
collectively by those persons comprising
the tribal governing body, has continuously
maintained tribal relations with the tribe
and is listed on tribal rolls of that tribe
if such rolls are kept.

This amendment will help insure that a ''member of an
Indian tribe" is limited to individuals enrolled in
the tribe when formal rolls are kept. This is import-
ant since many tribes in the Pacific Northwest and
elsewhere do keep formal rolls. Strict reference

to such rolls in determining membership for those
purposes will add an element of certainty to the
process and make it easier to determine who is, and

is not, a member of that tribe.

GHP ADD-RDD-V027-D0043 Page 1 of 6
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‘{n) The concept should be fully introduced, or rather
reintroduced, into these regulations of an "historic
association of groups' that was included in the earliex
draft of these regulations but is excluded here. . See
December, 1977 draft, § 54.1(g). That subsectidn = -
should again be added to the final regulations as
anew § 54.1(n): ‘

(n)"Historic association of groups" means
any longstanding, commonly known, his-
torical contact of two or more Indian
groups associated together for politi-
cal, social, or economic purposes, oOr
for their common good, to the extent
they are viewed today as a single
entity,

This term and the concept 1t represents can be
incorporated into Part 54 by the modification of
the following two criteria as follows:

§ 54.1(%)

"Indian tribe'" also referred to herein as
"tribe" means any Indian group or historic
association of groups within the United
States that the Secretary of Interior
acknowledges to be an Indian Tribe.

§ 54.7(a)

A statement of facts establishing that the
petitioner has been identified historically
and continuously until the present as
"American Indian, Native American, or
aboriginal.' Such Indian identity may
include identification as an historic
association of groups. Evidence to be
relied upon in...

This new definition would provide additional flexibility
to the process by acknowledging the diverse factual and
historical circumstances under which many present Indian
tribes, both recognized and non-recognized, were formed.
Many Indian tribes existing today evolved from two or more
tribes, bands, or groups that may have existed separately
at the time of the first European contact but which have
since clearly evolved into one Indian tribe. This amal-
gamation and fragmentation was often caused by federal
policy itself. Any danger that this amendment would require
the recognition of "splinter groups' within already recog-
nized tribes is squelched by § 54.7(f) or its equivalent
(see discussion below).
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Required Petitioh Contents - §‘54.7

This’ sectlon provxdes seven criteria that the Department is
prop051ng a petltloner meet to demonstrate tribal eéxistence.
These criteria must, of course, conform to the caselaw
definition of what is an "Indian tribe' and to agcepted
principles-of constitutional law. Three of the seven
criteria will be discussed below. '

§ 54.7(b)

The second criterion in the section requires proof that

a '"'substantial portion of the petitioning tribe '"inhabits

a specific region or Indian community and that the ancestors
of these members also have inhabited a "'specific area. This
crlterlon can be eliminated as unnecessary.

This requirement is largely duplicative of other criteria
within § %4.7. It is superfluous toward proof that a group
is an ”Indldn tribe' if the other criteria are satisfied.

If in fact a petitioner has both "historically and continu-
ously" been identified as an Indian'tribe (§ 54.7(a)) and has
operated as an 'autonomous entity" (§ 54.7(c)) this criterion
in (b) is clearly unnecessary and may prevent the acknowl-
edgment of an otherwise qualified applicant. The real
question to be decided by the United States is not the
location of the tribe's members, but whether the peitioner

is factually an "Indian tribe'" which has maintained itself
historically, continuously, and autonomously. See § 54.3(a).
By requiring petitioners to satlsfy this criterion the
Department appears to be imposing an irrebuttable presump-
tion of a lack of tribal existence if the group fails to
inhabit a specific enough ''region." Such irrebuttable
presumptions are disfavored under the due process clause

of the Fifth Amendment. Vlandis v. Kline, 412 U.S. 441
(1973); National Labor Relations Board v. Heyman, 541 F.2d
796 (9th Cir. 1876). TIrrebuttable presumptions will be

held unconstitutional unless they rest upon federal policies
so compelling as to override the basic requirement of our
legal system that questions of fact, herein that of tribal
existence, must be resolved by proof. Heyman, supra, at

801.

§ 54.7(c)

Under this requirement the petitioner must demonstrate tl.:°
it has continuously existed as an autonomous entity. The
second sentence of the criterion ocutlines certain things
that must be established in the statement. We recommend
that the second sentence be deleted from the final regula-
tions. The sentence requires petitioners to show that:
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.the petitioner's present internal procedure
for making decisions which affect the member-
ship as a whole (tribal government, leadership,
group decision-making process or method of
operating) evolved from that of the historical
tribe; that the present tribal leadership,
spokesman or elders have assumed at least some
of the rights, obligations and traditions of
the historical tribe; and that the present
internal procedures are not an effort to recon-
stitute a defunct system.

There are a number of problems with this sentence which
support its elimination. It is, firstly, so vague that .

it is difficult to know what must be prov1ded by the «
petitioner. At what point does a ''system' become ”defunct"
such that it cannot be "reconstituted"? If a tribe's :
internal procedures have evolved dramatically from an
earlier ''system'” or if it has a new system unrelated to the
"historic'" system may there still be adequate "continuity''?
How many are '"'some...rights, obligations and traditioms,"
and what exactly do these terms include and exclude?

Because petitioners are thus not entirely put on notice

of what is required of them, there is some problem criti-
cizing the substance of this sentence. However, there

does appear to be at least some danger that this is imposing
an unfair requirement upon petitioners.

An examination of United States Indian policy and its impact
upon Indians will demonstrate some of the defects potentially
inherent in this criterion. It is well documented that
during the latter part of the nineteenth centurey and the
early part of the twentieth century federal Indian policy
had as its objective the destruction of tribal relations

and culture. See, F. Cohen, Handbook of Federal Indian Law,
22-23 (1947Z). The United States government was, to some
degree, successful in its implementation of this policy.

The functioning of many tribes was disrupted and the
cultures of many tribes irreparably lost.

It was only with the passage of the Indian Reorganization

Act of 1934 that this policy was reversed and the BIA began

to assist Indian tribes to establish formal governmental
organizatiocns with written constitutions. Mescalero Apache
Tribe v. Jenes, 411 U.S. 145, 151-152 (1973). It is important
to note, hcwever, that many of these formal tribal governmen:ts
were, and are, in forms substantially different from the
aboriginal forms of tribal organization. As a result of

this history, many fully federally recognized tribes can

now demonstrate little organizational ''continuity' or
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or retention of '"traditions" from the past up until the
present. This fact has been noted by. courts in recent
years bur 'deemed to be irrelevant ‘to the federal authority
over Indians and the continued existence of Ind}an tribes.
Confederated Salish and Kootenai Tribes v. Moe, 392 F. Supp.
T297, 1315 (D. Mont. 1975) aff'd 425 U.S. 471— 77 (1976);
see also Wisconsin Potowatomies v:. Houston, 393 F. Supp.

719, 7§I (W D. Mich 1973).

The submitted petltlons should therefore be examined with

due consideration. to the situation of Indian tribes already
acknowledged as such by the United States. The imposition

of a set of recognition requirements upon petitioning tribes
that would require them to demonstrate greater organizatiomal
continuity then presently recognized tribes can demonstrate
is not only unrealistic but also would raise a serious
question of the violation of the Fifth Amendment due process
rights of petitioners.

Even assuming that this second sentence as drafted will be
applied fairly in practice, it may be largely duplicative

of proposed § 54.7(a). As such it could easily be eliminated
as unnecessary. Section 54.7(a) requires a showing that the
petitioner has been historically and contlnuously identified
as Indian. This identification as "Indian' over time is
similar to the requirement that the petitioner has assumed
"at least some'' ''rights, obligations and traditions' of

the aboriginal tribe in § 54.7(c). . In effect the same
evidence will go to prove both (a) and at least part of

(c) quoted above.

Procedures for Processing the Petition -§§ 54.9, 54.10

The procedures outlined in these two sections are basically
acceptable. However, certain minor changes should be made.

As drafted, § 54.10(a) should be modified. It is assumed,
from a reading of § 54.10(c) and (b) that the sixty-day
period for Secretarial review does not begin until the
Assistant Secretary's final determination is issued.
However, subsection (a) does not make that clear. We
suggest that the second sentence of (a) be eliminated as
unnecessary and confusing.

Certain cther changes should also be made to give the
petitioner an adequate opportunity to respond to Departwn g
actions. The ninety-day period allowed for petitioner's
response to the Assistant Secretary's proposed findings
should be lengthened to one-hundred and twenty days.

§ 54.10(b). The increased time may be critical for the
preparation of an adequate response, especially for those
petitioners who may not have a regular or full-time
researcher or attorney available to immediately begin the
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~ preparation. 1In some cases new time consuming research
may have to be undertaken by a petitioner who may have
limited resources available for a quick response. For
many petitioners the proposed findings may be issued

as long as a year or two after the final petition is’
submitted. The original preparer may be gone at that
point and memories would certainly have to be refreshed.

We also feel that after the publication of the Assistant
Secretary's final determination the petitioner should

have an express opportunity to present additional argument,
if it wishes, to the Secretary. While the Secretary is
charged with consideration of the petitioner's response .
to the preliminary report, there is no opportunity to
again respond to the final report. ..Changes may be made in
the final report that could require rebuttal. Such an
opportuniity for additiomal rebuttal is reasonable and is
certainly required by the Fifth Amendment. Konlag Inc.
‘v. Kleppe, 405 F. Supp. 1360, 1370-1371 (D.D.C. 1975).

Thank you for your consideration of these comments.
Sincerely,

The Cowlitz Indian Tribe
and Steilacoom Tribe of

Indians
By,
. ’ Al 4 e
/‘ g *L—-—"‘"—‘\
.,‘:“,‘ ¢ ;’;/ - / J / 1/7.« r'
Vo i et g

Jeffré& S. Schuster
Attorney at Law

L

JS3:sld
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- June 30, 1978

Director, Offlce of Indian bervlces
Bureau of Indian affairs-

18th and C Streets.

Washington, B. C. 20245

Attention: Federal Becognition Project .

The new regulations regarding identification of American Indian
groups for federal recognition are a great improvement over the earller
ones. Nevertheless they remain vague gnd even confusing on several
points.

The key words or phfases in connection with which the vaguenesa
persists are "tribe," "iribal relations," and "tribal chaeractexy"
"Tribe" is subject to ‘a wide range of 1nterpretatlons, and the ambige
uity of the word has not been eliminated in the present regmlations.
The implication of a tribe being an organlzed political body with
central authorlty runs through the various sections of the regulatlmns.*
Perhaps it is intended to have this implication. However, if that is
the intent, it would seem to be an arbitrary definition not useful in
interpreting the situation of modern Indian groups.

The most generally accepted technical definition of "tribe" is
something like the following: a tribe consists of people living in :
different local groupings who share common customs and beliefs and,
usually, a common language(See E. R. Service Primitive Social Orgm_-» :
1zat10n, Rendom House, 1964, for example) The first definition of the
word in Webster's New Ipternational is along these lines; it is not
till a third definition is given that "central authority" is included.
But aside from formal definitions, the implication ihat a group of
Indians in the United States must have maintained political organization
with cen¥wal authority from aboriginal times should be expressly avoided
in the re¥gulations. It must be recognized that the very great najority
of Indiams at the time of first Luropean contacts did nct live uader
centralized political organization and authority. Only a few could be
so characterized like the Iroguois and possibly the Creeks. owvever,
the Creeks &and some others likse the tidewatver VYVirginia Indians gctu-—
ally cdeveloped their confederacies in response %o white contact ani en-—
croachment,; not before.

The great majority of Incians lived in local groupings, whather
bands, villages, towns, or other types of communities, wiicih were
each autonomous. These local communities were capable of bancing togethe
for specific purposes, such as military protection or aggression, btrt
they did now live continuously under a central political authority.
There were nevertheless groups of bands or villages which shared common
cultural *raits and sense of identity with one another, and usgually a
common language. These groupings (not organizations) of similar peoples
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by Europeans ‘at the time of early cont&cts ¢
ferred to in the regulations as "aboriglnsl
"tribes," The label of "tribe" then came gr

thing “tribal” organzzatlon until that year. All the lyaciﬁ
autonomous communities and even fighting units until onoouraged
"tribal" organlzatlon by the Bureau of -Indian Affairs after 193%
Navajos lived in autonomous lecal groupings until caa&sc&s vith
finally led to the ingtitution.of a "tribal®" organizatisg
ner during their incarcerationy Ve c6tild go on’ Aisting : %
Indian peoples to the number of more than a hundred and 8
not characterized by central political organjzation uhii .
years of contact with whites, some ingtituti ‘guch rge
" early , a3 in the case of the Cherokees in the: 19th ¢4
much later, as in the cese of the Papagos in the 20th

It cannot be assumed that any Indian gtoup wi )
of what became the United States could have maintained’
rity,from aboriginal times. The forced migrations, poj
removals, concentrations, separation of‘single "
more (as in the case of Shawnees, Cherokees, Pot
Pimans, etc.}, and interferences with the "tribal govespifent
under contact conditions canhot be presumed to have left any’ grou
"intact throughout their history," as the regulations #uggest in onw
- place. Recognizing these -historical condltzons, ‘the- provis1ons of t&

fiabke reality of the present day. = - : :

Probably nevertheless "tribal relations"” and "tribal caar&ct’
aTe as good phrases as any for naming the phenomena with which the
regulations are concerned. In using them, they must be clearly de-
fined, First, the implication of political organizationm as a necessary
conditionfiﬁx~persistence of tribal relatioms should be explicitly
eliminated. Then a positive meaning of tribal relations whould be
made cleamwtnd emphasized. It should be said that tribal relations :

X intenance of native cultural tpaits in common.{oxten
guai ; but not necessarily always) and the maintenance of-
llecilve identity as an lIndian group.

&ectlve identivy is not used in the regulations, presunabl
els ususlly regardec as extremely vague and indefinable. Yet
J#8iused, a term which is even more loosely used than identity.
Self-identification of Inolana is now used by the U. S. Census awnc. othe
fact~gathering agencies. It should be used in the problems of federal
recognition, but only if clearly uncerstood, It is useful if uncersvooc
to refer to the employment of & group term by individuals to iuauicate
common identification with others using that term. The identification
rests on awareness of common hlsuorlca erlenca and shareu attitude:
towards whites and other Indians. iii glstorlcal experience of
the group which is abashutely unlque to them and which they have com-
mon sentiments about.
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persistence of common culiural traits and of the partic
of identity of the cifferent Indian groups depended '
ence of various xinds of oLéanlzaulon othergthe pol-
s which Indians have been forced to abandon. Thus relig-
and beliefs listinctive of various Indian groups haye b
rough church or other forms of religious organization.
religious associations have also maintained and intensi
fled the sense of identity of Iandian groups. These organizations '
have not necessarily been continuous in their existence since ”aboriggﬁ%

-4

inal times." Thev have developed as Indians have adapted to the chanq?ﬁ;
ing circumstances of life in the United States. Some have died out’
then been revived in new forms. The point is that there hawe been up
and downs in the continuity of the various lIndian churches and mewe—
monial and other associations. The continuity a rs in them not ,
merely in particular forms of organization, but %e symbols and mea.n-—
ings of identity and in the religious and other? tribal vulues .which 5
they express in the changing forms.

Therefore, "clubs" and other associations shouli§ﬁ5¥ 5"
out as criteria for the per51stence of an Indian group & '
111ty for federal recognlulon. In fact, their ex1stence

in themselves as Indians and have devised practical me-;'
ing ané naintaining their Indian heritage. '

I present these p01nts in the hope that they mag}
in the difficult matter of formulating regulations regar
recognition of Indians,

Sincerely,

H M foca,

Bdward H. Spicer
Professor mmeritus
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L NorthCarolina < 4
Department of Administration

PO. Box27228 Ruleigh 27611 {919) 733-5998

James B. Hunt, Jr,, Qovem'or ‘ ‘ . NC. Commission of Indian Affairs
Joseph W. Grimsley, Secretary. -~ =+~ - A. Brucg Jones. Executive Director

¥

Director . | o T o 2T e
Office of Indian Serwices - ; (;;EEEZI. - N

Bureau of Indian Affalrs'
18th and C streets, NW

Washington, DC. 20245

June 30, 1978

Attention: Federal Recognition Project
Dear Sir or Ms.:

We are reéponding to your requestkfor comments to the recently pro-
posed BIA regulations on federal recognition of Indian tribes, as published
in the Federal Register, volume 43, number 106, June 1, 1978.

We would like to begin by making some comments about the Supplementary
Information section of the proposed regulations.

While the requirements of the petition, as listed in secition 54.7,
would gseem to allow recognition of many Eastern, non-reservation Indians, it
is the explanation in the ''Supplementary Information' section that seems to
put a restrictive interpretation on the requirements of section 54.7. The
fourth paragraph of the "Supplementary Information"” section appears to be most
harmful to the recognition-efforts of many non-Reservation Indians, especially
those on the East Coast, The last sentence of that paragraph states that
", . only those Indian tribes whose members and their ancestors existed
in tribal relations since  aberiginal times. . . " would be acknowledged
under the regulations as proposed.

There are many East Coast non-reservation Indian people who, while main-
taining personal identity and community tribal relations as Indian, have not
maintained formal trihal structure throughout history. Many of these pecple
have resumed their formal tribal structure in recent years,

Causes of this phenomenon are complex, but some of the contrubuting fact-
ors, have been:

1) earlier contact with European settlers, with resulting assimilation
European culture; East Coast Indians were exposed to Europeans up t)
200 years earlier than were many Western Indians.

2) discrimination against Indians, who were often included with Blacks us
"persons of color."

T
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Since state governments in the East were established much earlier
than those in the West, the East Coast Indians tended to establish rela=
tionships with the states instead of with the federal government. Western'
Indians often established relationships with the federal government before
statehood was granted to their territories. State governments have recog-
nized these people as Indian, even though formal tribal structures were not
in operation. For years, several North Carolina counties had separate
schools fof Indians, Whites, and Blacks. The Indian schools were often
established by state legislation. ‘

There are Indian tribes in North Carolina which have had suppression
of their Indian identify forced upon them. They maintained their Indian
communities amongst themselves, while state and local governments made
only two distinctions among races - white or colored. Their present
internal procedures are not just an effort to reconstitute a defunct
system but are instead an asserticn of a right that was denied to them for
so many years. These people are Indian and they should be recognized as.
such.

The non-federally recognized Indian groups of North Carolina: The
Coharie, Haliwa, Lumbee, Person County, Tuscarora and the Waccamaw-Siouan,
have maintained Indian tribal relations since aboriginal times. They
have maintained relationships with state government. They have continued
to maintain their Indian identity. Recently revised state legislation fully
recognizes their Indian heritage dating back to aboriginal times.

OQur specific comments are in relation to this perspective. The regu-
lations as presently developed would place a hardship on the Eastern
Indian groups. With a few changes, the regulations would allow bona fide
Indian groups to qualify, and would protect eastern tribal groups, as well
as exclude non-Indian groups attempting to get on the "bandwagon' under
this legislation. Our comments will be listed by sectiom.

54.1 (f) Indian tribe . The regulations should reflect the idea that
a group which, for some reason, does not qualify for
acknowledgment or funds under these regulations should not
lose altogether its identify as an Indian tribe.

54.1 (i), (j) Member of Indian group
Member of Indian tribe
These sections need to reflect the aforementioned concern.

54,7 (a) The words "and continously" need to be stricken. Eastern groups
have more than 200 years of history behind them, with various
changes in governmental structure and law. They should not be
penalized for this fact of Eastern United States life. The
groups have been repeatedly and consistently identified as Indian.
This should be sufficient without a test of continuousness.

54.7 (b) Many Western groups do not now inhabit their aboriginal lands,
for example: the NezPerce, and tribes in Oklahoma. Some
Eastern groups have also been forced to move. A definition of
community needs to be added. The test should be one of local
knowledge and reputation, rather than one of contiguousness
or borders. Since many Eastern groups were never reservated,
their communities (elthough distinct) are formed differently
fron those of Western tribes.
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54.7 (c) A majority of the Eastern groups are descendants of tribes which
remained East ‘after the Europeans forced many Indian groups West.
They were not allowed to practice formal tribal government. They
were required to submit to state governmental authorities. The
tribal authority was maintained to the present, but in a way dis-
tinct, from 'the Western groups. Thé'regulation-should'reflect this
difference .in culture. ' ’ |

Further, we hope that the entire regulation and petition process will
be re—evaluated-'into a two tier process. First, your office wogld recognlze
all bona fide Indian ‘groups on the basis of criteria designed té recognize
the cultural differences between reservated, non-reservated, Eastern and
Western groups:.  After all the Indian people were recogniz ed, section 54.11
would set up a procedure whereby each group would prove its needs for sup-
port. Funding would mnot be an automatic result.: Rather, Indian money would
go to the areas of greatest need. This approach would stop quarrels over
Indian heritage in part motivated by a fear of loss of needed funding.

This is not the time for a bitter struggle over Indian identification.
We need to quickly recognize those groups which have been suffering and
rejoicing as Indians for years. And then, united as Indians, we need to
work to find resources to meet- the needs of our nationwide Indian community.

If you have any questlons or if we may be of further service to you,'
please do not hes1tate to contact us.

Most .Sincerely,

M

A. Bruce Jone
Executive Director

ABJ:slj

L
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S 754*'7‘8”,
Northwest Florida Greek “Indian Council

P. O. Box 462, Pensacola, Florida 32592, 904 —432-9639

(Serving as Administrative Council for FTECI)

Y )

/ Director
Office of Indian Services
Bureau of Indian Affairs
18th and "'C" Streets N.W.
Washington, D. C. 20245

June 28, 1978

Dear Sir:

Pursuant to the provision for comments on FR Doc. 78-15318/25 CFR
Part 54, Procedures for Establishing that An Indian Group Exists As
An Indian Tribe, we submit the following recommendations.

1. 54.1 (f) may be construed as conflicting with 54.1 (i) and
54,1 (3) inasmuch as (f) assumes by "tribe" a group that has
been acknowledged as such by the Secretary, the import
being that there are no unacknowledged tribes even though
() appears to assume there are yet-to-be acknowledged
tribes; but since (i) makes the same assumption, the distinction
between ''group" and "tribe' remains unclear.

We believe the intent is that "group" shall be the term
designating unacknowledged petitioners, and that "tribe' shall
designate a petitioner that meets the requirements of the
Secretary. However, since we already knew this we further
infer that (j) stipulates that a tribe is characterized by
either recognizing its members collectively through its tribal
governing body or setting forth membership requirements in its
governing document; whereas a petitioner lacking this charac-
teristic is a Y“group" (i. e., unacknowledged)--which lands us
back in the original confusion, since some meeting the require-
ments of {j) are not acknowledged by the Secretary.

We sympathetically recommend that these terms be clarified.

We also suggest that (f) carries implications perhaps unintended
by the Department of the Interior:--to wit, that a substantive
reality (in this instance a people or community indigenous to

a region and having common and traditional ties attributable to
that indigenous character and to common racial origin) might be
arbitrarily non-ented by the decision of a State official whether

0 —EEEE—————
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June 28, 1978
Office of Indlan Serv1ces

deliberately or-as the result of mistaken judgement. For this
reason also,'we suggest the phraseology of (f) be changed so that
ltnfjamrport is unmlstakable

2. TheilaSt sentence of 'S, 3(a) absolves .the United States
Gov&rnment ‘of any part in the willful destruction of he .
economy, government culture, and tradltlons of Indiarns
choosing to remain in their homeland; whereas, it is ¢
historically beyound dispute that not only did that Goternment
(and the Governments of its States) with deliberation &nd
foresight persist in this effort, but also carried this endeavor
into the Indian Terrltory, among the Creeks of the Creek Nation
in Oklahoma, intending to deprive.Eastern dnd Western Creeks
alike of lands, seélf-determination through sovereignly adminis-
tered’ governance, faith in their right to culture and traditioms,
and anything but individual enrollment in official censuses and
allotments as. .evidences of their Creek Indian identity. The
chaos wreaked by the Government upon unremoved Indians renders
it totally insupportable, manifestly unjust--and subject to
challenge--that this same Government require that the continuity
of such a group be proved not to have been disrupted. If the
Government, desires in truth to deal with Indian peoples through
their governments, it should be careful not to add to its
history an act (or requirement) which perpetuates an earlier
effort to extinguish such a people.

The last sentence'of 54.3(a) is offensive, because it is unjust

and is a carte blanche for the perpetuation and condonement of

earlier, repeated injustices including the violation of a people's

innate right to have its identity ackrnowledged and legally

protected. We strongly urge the deletion of the last sentence Coe
of 5u.3{a). '

3. The same objections urged for 54.3(a) are urged for 54.7(a)
and S4.7(c), with the following recommendations:

a. 5u4.7(a) should be phrased to clearly limit the applicability
of the terms "historically and continuously", "historic and
continuous", "longstanding'", and "repeated' to those groups
whose continuity or longstanding characteristics were not
disrupted by actions of the United States Government or its
States or the unprevented acts of their citizens; or it
should be plainly stated that a lack of continuity resulting
from such disruption by the Government shall not be construed
as a prohibition of the subject group's qualifying under
this section.

b. 54.7(c) should be deleted--for the reasons already stated
and also because a tribe should be able to form its own
rules and procedures for governing itself. The tribe should
not have its rules and procedures of government determined
by the B. I. A. Furthermore, the Government or its offices
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June 28, 1878
Offices of Indian Services .

carmot both require traditionary governance by the tribe
(as in 54.7(c)) and at the same time impose or recommend
its own, governmental formulae (as in Section 16 of the
Indian Reorganlzatlon Act (48 Stat. 984)) without seeming
“to disavow its. own declared Lnterest in Indlan seqf-
determlnatlon '
. t
The imposition of extnaqeous types of governmment upon traditio+al
peoples was a fundamental error of the United States. Justice; cahnot
consist of requlrlnv‘a people to prove they remalned essentlally
unaffected by this error.

In conclusion, we malntaln that a trlbe shall have: ‘the sole rlght to
determine whether it is & tribe, and the Govermment's right is to
decide whether it shall acknowledge its obligation to a tribe, in
accordance with equitable and historically justified criteria. To
require universally of all petitioners the requirements of 54.1(f),
54,1(1), 54.1(j), 54.3(a), 54.7(a), and 54.7(c) would be neither
equitable nor historically justified. '

Respectfully,

e

/ 'gialtm

Trlbal Council

" _Florida Tribe of Eastern
Creek Indians

JW/cg

----u---------n-l-l--l-lIIll-llllllllllllllllllllIllIlllllllIllllllllllllllllllllllllll
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MICHIGAN INDIAN LEGAL SERVICES L’ [ /)
3041 N. Garfield Rd.
Traverse City, Michigan 49684
(616) 947-0122 ‘

June 30, 1978

Director, Office of Indian Services » @
Bureau of Indian Servi:ces '

Bureau of Indian Affairs

18th and "C" Streets, N.W.

Washington, D.C. 20245

Attention: Federal Recognition Project

RE: Proposed procedures for éstablishing that an American Indian
Group exists as a tribe.

TO: Federal Recognition Project,

While I believe that the recently published set of proposed regulations on
tribal recognition are an improvement over the first proposed set of regulatioms,
I am compelled to suggest the difficulties I foresee under the new regulations:

1. Definition of autonomous. Subsequent to the definition of "autonomous''
the Bureau explains that "Autonomous must be understood in the context of the Indian
cu..ture and social organization of that tribe." Well said, but, unfortunately, seen
as an afterthought. Many tribes throughout the United States of America do/did mnot
have organized councils or processes for making tribal decisions, but rather exercised
an ad hoc system whenever it was necessary for a tribal decision or position to be
made. The idea of narrowly defined or tightly organized structures or mechanisms
is a non-Indian bureaucratic view of how a group should operate. It is not sensitive
to the reality of the operation of tribal groups. Even during the treaty era, it
was often the U.S. agent who sought or forced the selection of a tribal chief or
"headman'" who- would speak for the tribe or band. The tribe/band was recognized
by the federal government, otherwise it would not have had treaty relations with
the tribe/band. To facilitate the negotiations, the federal government required
the tribe or bands to appoint an Indian spokesman.

To require a history, essentially continuous history of an artifically created
governing procedure or body ignores the reality of the Indian way of life, especially
for those groups who have been wrongfully ignored and neglected by the federal gov-
ernment because the government failed to help them reorganize in the 1930's and '"31's

Do
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Along the same 1ines, the reqdirement in §ection‘54.7 (c) that: ’
The petition@r has malntalned hlstorlcal and essentlally continuous

tribal political influence ‘or other authority over its membersfas an

autonomous entity untilthepresent. This statement must clearLy establish

that the petitioner's present 1nternal procedure for making dedisions

which affect the membership ‘as a whole... ‘evolved ‘from that of lthe

historical tribe ... - ~ ‘

This language agains presupcses that the Indian group historically had some type

of structured, definable‘governing body or procedure.: Surely, Indian groups who

can show essentlallv ‘continuous:existence in a specific region, distinct from other
populations and recognlsed by other Indian and non-Indian groups an/or governments
as an Indian community or group are tribes. The fact that they may or may not

have or in the past did not have a political structure should not preclude them. from
receiving federal recognition. We must ask how the Department expects Indian groups
who were ignored or deprived of their right to reorganize in the 1930's and "40's
because of bureaucratic’ and monetary considerations are expected to exert political
influence over their members when they had no political control over their lives
having been deprive of -the right to exercise their inherent soverignity over their
members by the federal govermnment's neglect and lack of support. Unless the federal
government has recognized an Indian group as a tribe and assisted it in creating
reservations over which the tribe can exercise political authority, the group is
going to have had tc contlnue to surv1ve as best it could over state and local gov-
ernmental units. : :

Nor should a group which has been deprived of its right to federal recognition
be penalized because it has adjusted to the demands of the white society in order
to preserve its own separate existence by possibly incorporating under state law
in order to receive funding from non-BIA funding sources to better their members’
lives or adjusting its governing structure to that which was required by state or
county governments who continued to serve the Indian community as a separate and
distinct population.

) .

The relevant fact is that the group is and always has been a separate and
distinct Indian population and has had relations with federal, state or local
governmental units as such. The Bureau should stop trying to define Indian tribes
with non-Indian precepts.

2. I find the fact that there is no mandatory time constriction on the Burweau
to consider petitions which are submitted pursuant to these regulations. While
Section 54.9 (f) requires that publications of proposed findings within one vear
after notifying the pecitioner that active consideration has begun (unless the
Secretary extends the period an additional 180 days), there is no deadline a3 :
when the Bureau is to begin active consideration. Given the Bureau's inacticr
on petitions which have been filed by Indian groups all the way back into the
1930's, the possibility that a group's petition could be ignored or set aside
too great without a deadline for beginning initial consideration. Many Indiarn
tribal groups have waited in vain for many, many years already and to be told
now that there's no telling when their group will receive consideration under = -
nev regulations demands too much of these long neglected people.
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I suggest that first the Bureau give priority on consideration to those grbu;ps
who have filed petitions in the past to receive the first priority based on theé
original filing date. Therefore, if an Indian group can show that it has petitioned
the government in the past for recognition or reorganization and the Department
failed to assist the group in reorganizing, then that group should be given priority
in consideration as ¢f the original filing date. An example of such a group is the
Ottawas of the Grand Traverse area who sent two petitions, one in 1935 and another
in 1943 when they failed to get a positive response to the '35 petition. BotH pet-
itions were turned down not on their merits but because the Department did not want .
the financial burden of reorganizing the Ottawas in Michigan. Senate Bill 2375
would give this group a priority date of 1935, they should not have to begin all
others and possibly end up at the bottom of the list for,consideration. '

Senate Bill 2375 also improves on the proposed regulations because it would
require at least a preliminary report on the groups petition within two years of
filing the petition. TIwo years, I believe, is overly long, one year from the date
of filing the petition should be sufficient time for the Bureau to give at least
initial consideration of the peition. .Then if the tribal group has failed to collect
necessary evidence of their existence as an Indian tribe, the Bureau can notify them
of the need for additional substantiating documentation. The petitioning group
should then have sixty days to respond, as would be permitted in Senate Bill 2375.
The Bureau should then be required to make its recommendation on the petition within
the following 90 days. If more substantiating evidence is not necessary, the Bureau
should recommend recognition within one year of the filing of the petition.

3. Section 54.10 (h) is obviously objectionable. If a group is recognized
as an Indian tribe, the federal government admits its preexisting trust obligations.
Possibly, tribal groups who have been receiving assistance from state or local
governments would be denied these benefits once their recognized by the federal
government. The members of the group would then be left in a worse position than
they were in prior to recognition while they waited an indefinate time for Congress
to act on a request for additional appropriation. The government has deprived
Indian tribal groups of benefits to which they are rightfully entitled. The Bureau
in promulgating these regulations had begun to address its abdication of responsi-
bilities to the so~called non-recognized Indian tribes. The promise implicit in
these regulations to reverse years of neglect should net end with a hallow victory
wherein the 'newly" recognized tribe is still without federal services.

Respectfully submitted,

Eleesha M. Pastor

EMP/cs
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HALE AND DORR.
S v \.,OUNSEL\.OF%S AT LAW
. ) ' 60 STATE STREET -
BOSTON MASSACHUSETTS 02109

TELERPHONE
B17; 7ag-91 0

- . : \ TELEX Be-C w72,
L J ’

‘June 28, 1978{

Director S

Office of Indian Serv1ces
Bureau of ‘Indian Affairs

18th and C Streets, N.W.

Washingten, D.C. 202&5

Attentlon. Federal Recognltlon PFOJGCt
Re: Proposed Rule For Procedures For Fstabllshlng

‘That An American Indian Croup Exiuts As An
Indian Trlbe

Dear Sir:

We are counsel to the Town of Mashpee and other defendants
in a suit commenced in the United States District Court for the
District of Massachusetts by the alleged Mashpee Tribe ("the
plaintiff"). 1In that capac1ty, we submit the following comments
on the proposed regulations concerning federal recognition of -
Indian tribes published in the Federal Register on June 1, 1978.

First, the proposed regulations make no provision for objec-
tions and presentation of evidence by interested parties other
than the petitioning Indian group. One of the determinative
issues in the litigation in which we were involved was the plain-
tiff's status, vel non, as an Indian "tribe" within the meaning
of the Nonintercourse Act. 25 U.S.C. §177. On January 6, 1978,

a jury determined that the plaintiff was not such an Indian

tribe. Any action now taken by the Department of the Interior

or the Bureau of Indian Affairs concerning the question of the
plaintiff’"s tribal status may be argued by the plaintiffl to have
an Impact upon that jury determination. For this reason, 1t would
be 1lnappropriate and would vioclate the deferndants' right to ©e
heard granted to them by the U.3. Constitution and the Admin-
*strative Procedure Act, 5 U.S.C. §551 et seg., for the Per=zr
ment of the Interior to make any decision or. the plaintif®'s
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HALE AND DORR

Director

Office of Indian Services

Page Two _ ’
June 28, 1973 '

claimed tribal status without affording to the defendants their.
due process rights. Therefore, we submit that the regulations
should provide for the presentation of evidence and arguments

by interested parties other than the petitioning group during
the processing of the petition as well as after an initial
determination that the petitioning group is an Indian tribe.

Second, Section 54.3(¢) provides that the vroposed regula-—
tions do not apply to "assoclations, organizations, corporations
or groups °f any character, formed in recent times, composed of
individuals of Indian descent from several different groups or
tribes". We submit that this subsection is unduly limited.
Specifically, the proposed regulations should not apply to any
such recently constituted entity even if the entity 1s composed
of individuals of Indian descent from the same tribe, natilon,
group or band. The proposed regulations should not apply to
any recently constituted entity. :

Finally, Section 54.1(1) defines the word "continuously".
That subsection further provides that continuity of existence:
is not adversely Impacted by "fluctuation of tribal activity
during various years'". This caveat: is extremely broad and am-
biguous and could easily subsume the continuity reguirement. I
such a caveat is to be included, it should clearly indicate thz-
some degree of autonomous tribal activity is necessary.

o

Thank ycu for your time and attention.

Sincerely, ///M

f//,//{ i > e ‘r

James D. St. Clair

W
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Jdirecter
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Office of Indian Affalrs
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Rureau of Indiar Alfairs
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. ATT Federzl Fecognition Project
Dear Director: '

- Sy A et Aa s} T 3 : :
Dur zroup has fgtondied the Proposed Hules and recognize the rules as written,
T At . ey e XA . . ‘ . - .
“ovever, we seem oo Jind no rules regardirg any zrouo of Indiansg of a2 orce
recogrized Zrite fw%o io'exist}, threush ro fault of treir owm were crfttel

ather “ritel rembers of tlelr grong were Zeedad fribal rropertryy ard
tregs Codiviionl TRdions vere 2lso opdited Trom the MCormyrity™ orevert:
ot othe Tlve of terdiration,
Thzse Irdiars el
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Direcror
fohnE Eckonank

Attorneys

KurntV. Blue Dog
Ricrard 8. Collirs
Ravmond Cross
Sharon K. Eads
Walter R. Echo-Hawk
BruceR. Greene
DanielH. Israel
YvonneT. Knight
TimothyA. Lafrance
OonB. Miller
Robert . Pelcyger
A.john Wabaunsee
jeane S. Whiteing

Technical Writer
Lorraine€dmo

Business Manager
lames A. Laurie

Native-American Rights Fund

1506 Broadway - Boulder. Colorado 80302 - (303) 447-8760

. June 30, 1978

Director, Offlce of Indlan Serv1ces
Bureau of Indian.Affairs -
18th and "C" Streets, N.W.
Washington, D.C. 20245

Attention: Federal Recognition Project

Dear Sir:

Enclosed please find our comments on the

PR TIa I IR R S Sogs
TTHINSIreel N

\astingron D O 203
202 T84T .

Attorness
Lawrence A Aschenhrenner
Arlindaf Lockiear®

\Maine Office

173Main Street

Calais. Maine 04619 4
2071454-2113

Attorneys

ThomasN. Tureen
Denmis M. Mo ntgomery

*Member of North CarolinaBar onlv.

Proposed Procedures for Establishing that an American

Indian- Group Exist as an Indian Tribe published in

the Federal Reglster on June 1, 1978.

Sincerely'yours,

. L
£ L J . /«(,zhub yj
/ “ P
Jéanne S. Whiteing -
{ / .

JSW/ijt
Enclosure
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COMMENTS ON PROPOSED PROCEDURES
FOR ESTABLISHING THAT AN AMERICAN
INDIAN GROUP EXISTS AS AN INDIAN TRIBE
PUBLISHED IN THE FEDERAL REGISTER

ON JUNE 1, 1978

Native American Rights Fund
1506 Broadway
Roulder, Colorado 80302

Bv: Jeanne S. Whiteing
Thomas N. Tureen
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"COMMENTS'ON-PROPOSED PROCEDURES
. FOR ESTABLISHING THAT AN AMERICAN

INDIAN GROUP EXISTS AS AN INDIAN TRIBE \

L

‘+

I. GENERAL COMMENTS

In the flrst proposed set of regulatlons published
on June'16 1977, we were concerned about the purpose of the
regulatlons and the approach taken in'making determinations as
to ellglblllty for federal services and the exercise of tribal
powers. The new proposed regulatlons publlshed on June 1, 1978
are more in line with our ;nltlal comments and now reflect what
we think 1s tﬂe_appfopriate pﬁrpose.and approach. QOur comments
will therefore be confined to speeific parts of the proposed
regulations.' . | |

JI. SPECIFIC COMMENTS

§ 54,1 Definitions

(k) "Historically" or "historical"

For almost every Indian tribe, history predates
white contact. The existence of tribes did not begin with
white contact; therefore, there is no reason to rely solelv =~n
that part of a tribe's history beginning with white contact.
Certainly, most recorded history will date from white cont..
but tribal history should be accorded as much weight as
post-white contact recorded history. Although we do not mc.a:

to suggest that tribes must show tribal existence for a lonZ-:

L ]
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period of time than the proposed regulations require, any
evidence of tribal existence before white contact should be
given full consideration.

(1) "Continuously"

The two parts of this definition appear to‘bé
contradictory; an activity must be "without interruption"” but
can fluctuate. Such a definition can only cause confusion.

Throughout the proposed regulétioné, the term
"continuously'" is used in connection with tribal existence and
the requirement of exercise of political influence and'other
authority over members. We agree completely that tribal
existence and tribal acfivity is subject to fluctuation,
particularly where a several hundred year time span is involvéd.
Therefore, continuity cannot be expected nor required. We
believe that a better approach, and one that achieves essentially
the same result, is to require either (1) '"substantially
continuous'" tribal existence and activity, or (2) '"historical'
and "significant'" tribal existence and tribal government. The
added explanation that fluctuations in tribal activity will not
cause the petitioner to fail to satisfy the criteria should
remain in the definition. Further comments have been made
wherever the word '"continuous" is used.

(m) '"Indigenous"

See comments below on § 54.3(a).

§ 54.3 Scope

(a) We do not agree with limiting the scope of the

regulations to indigenous tribes. On what basis can the

-2-

L |
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Department of the Interlor deny that non- 1nd -genous groups are
Indian tflbes 1f they ‘are able to meet the criteria in the
regulatlons, and what ‘purpose. is served by such a denial? The
number bf ncn 1nd1genous groups is very small ané'lt is
extremely unllkely that there will be others. Th%refore, any
burden on theffederal gcvernment is likely to be mlnlmal.

‘Impl1c1t in the llmltatlon is the idea. that the trust
reséon51b111ty of the United States extends only to 1nd1genous
trlbes. It is doubtful that such a limitation can be legally
supported, .nartitﬁlarly‘where the group can show it has been
recognized. in the past’ as an Indian trlbe.

The spec1al relationship between the federal

government arlses unhder spec1f1c treatles, agreements and

statutes . Sée, McClanahan v. Arizona Tax Commission, 411 U.S. 164

173, 179 (1973). For any non—indiggnous tribes having treaties
or agreements, thé trust responsibiiity has clearly been Co
éstablished, and oﬂly Congress can répudiate the relationship;
it cannot be repudigtéd'through‘administrative action. Wheré
the federal’relationship is based upon a statute, for example
25 U.S.C. 8 13 (Snyder Act), which applies to "Indians
throughout the United States,' there must be some

congressional indication to exclude non-indigenous tribes.

a non-indigenous Indian group is within the jurisdiction ot

the federal government and is an Indian tribe as a factua!
matter, then legislation applicable to tribes generally 1=
applicable to those groups, unless Congress has indicated

otherwise. To our knowledge, there is no such indication i
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any Indian legislation that Congress intended to exclude
non-indigenous tribes. '
The federal government already recognizes at least

.one tribe which is not indigenous to the United States -- the

Metlahkatla Tribe in Alaska. See, Alaska Pacific Fisheries wv.

United States, 248 U.S. 78 (1918); Territory of Alaska v.

Annette Island Packing Co., 289 F. 6?1; 674 (9th Cif. 1923).

If these regulations reflect fhe formulation of a federal policy
different than the congressional policy articulated in the
Metlahkatla cases, then it is invalid. ~Only Congress taﬁ decide
to exclude certain non-indigenous tribes from Indian
legislation, which is otherwise applicable to tribes generally.

See comments below concerning continuous tribal |
existence and tribal governments.

(¢) It is unclear what purpose is served by the
addition of language concerning legislation "forbidding the
federal relationship." If such legislation exists; it is, in
effect, termination legislation and is included within that
term. |

§ 54.7 Fcrm and Content of the Petition

It should be made clear that criteria (a)-(g) in this
section are mandatory in order for tribal existence to be
acknowledged. As it now reads, it appears that the various
criteria are merely items that should be included in the
petition rather than substantive criteria which must be met.

(a) See comments above on the terms "historically”

and "continuously'.

L |
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Contlnuous 1dent1f1cat10n as ‘an Indlan tribe,
partlculaII} u51ng the outllned factors, is a difficult
concept. ' I% repeated 1dent1f1cat10n equ1Valent to continuous
1dent1f;cat10n?. How often must 1dent1f1catlon ta&e place in
order to catlsfy the repeated requlrement? We th#nk the term
"hlstorlcally" conveys the same meanlng wlthout aé much
confusion as the terms "contlnuous” and ”repeated” |

| A show1ng of hlstorlcal 1dent1f1cat10n essentially

conveys‘a sense of contlnulty and repetltlon. Moreover, if
assurance about fﬁe pfesént status of the group is necessary,
the regulatlons could requlre that the petitioner has been
identified ”hlstorlcally until the present” as an Amerlcan
Indlan,‘etc. »

A(c): Seevéomments above«oﬁ‘the terms "historically"
and "continuousLY”.

Our comﬁents on this sectién are as follows: e

(1) This‘section requires‘é showing of historical
and continuous exercise of authority‘cver members. For many
tribes, the ¥act that the federal government has refused to
acknowledge and support them for periods of up to two hundred
years or more means that it was extremely difficult, 1f not
impossible, to maintain a continuous tribal government. It is
difficult to see, then, why these tribes must now suffer for
what the federal government has done, or failed to do, in the
past. The showing of significant retention of traditional
types of authority over members historically until the present,

as suggested above in the context of identification as a tribe,

-5-

S
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would seé@ éﬂedﬁaﬁé{to ensure the existenge of tribal
governmeqtg‘ o L |

L Thgfregulatiohé expiicitlyvreCQénize thpt-there are
"fluctuafions”,infthe orgahizatidn of triba1 gove‘nments, and
that fhis’féctféhbﬁlé ﬁot‘cauée‘the ﬁefition to fiil; Yet, the

regulations go on to require a continuous tribal government.

The recentjsdﬁfeme‘CourtZCasé, United'States v. John, et al.
(decided June 23, 1978), tonfirms fhaz;even though thére ﬁay be
o tribal.cntity;ét cértain times, tﬁg tribe's existénce as a
tribe is hot:impaired._ See, Slip Opinion, p. 16, n.20. The
fact that fhé-éovernméht of the Mississippi Choctaws was defﬁncﬁ
at times throughoﬁ;‘their history did not prevent either the |
federal government or the courts from deéling with them as a
tribe. Nor did it mat£er that thé Mis§issippi Choctaws were a
remnant of é«larger group, a faﬁtor'Which in all likelihood
contributed to the abéence of an operational government at
certain times. | |

Fipally, the policy,behind the Indian Reorganization
Act of 1934 also confirms thatka continuous tribal government
is not necessary to tribal existence. The purpose of the IRA
was to assist tribes in reorganizing their tribal governments,
many of which were either non-functional or barely operating.
See, H.R. No. 1804, 73d Cong., 2d Sess. (1934); S. Rept. XNo.
1080, 73d Cong., 2d Sess. (1934); H.R. No. 2049 (Conferencc
Report), 73d Cong., 2d Sess. (1934). For these reasons, wv
believe that the requirement of a continuous tribal governme::®

be eliminated, and that instead petitioners must show exerci -«
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of tribal authority over members historically until the
present.

(2) We do not undefstand the‘fequirements that
internal decision-making procedures evolve from the historical
tribe and that the present leadership must have assumea the
rights and obligations of the historical tribe. The entife
requirement is vague in terms of meaning and purpose. Thus,
it is not at all clear what kind of showing satisfies the
requirement. If a tribe is organized as a constitutional-
government and at the same time retains a strong traditional
leadership and methods of.dealing with internal matters, is
the criteria still satisfied? Many tribes, recognized and
non-recognized, have both traditional and constitutional
governments, both of which may operate independently from the
other. These groups are tribes, however.

We think we understand the purpose of the criteria,
but many groups will not fit neatly into the mold contemplated.
Moreover, the entire requirement may become unnecessary if our
suggested approach is adopted; that is, a showing of historical
and significant retention of tribal authority over members.

. (e) Although we see no problem with requiring a
membership list, it is a very heavy burden in terms of time and
resources to require, in effect, certification of the list for
purposes of the petition. Even currently recognized tribes
would find it an impossible task to certify each of its members
with the type of evidence that is being required. Moreover,

roll certification is the responsibility of the Bureau of

-7-
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Indlan Affalrs fbr the purpose of determlnlng 1nd1v1dual
ellglllblty for serV1ces, It can be a costly and time- consum;ng  ‘
task, 1is not necessar} for determlnlng tr1ba1 existence, and
certalnly is an onereus requ:rement to be 1nclude& in a

t

petlthD T "; L - , S ‘

v

§ 54.9 Proue531ng the Petltlon

(f) " The regulat1ons requlre that the A551stant
Secrétary‘publ;sh his proposed‘flndlngs wlthln one year\aftef
notifying the ﬁetitioner that active consideration of the
petition has.begﬁh. ‘Howéﬁer, there is nothing to ensure prompt
consideration of ‘the petition. A petitioner could«wait years,
as many groﬁbé élxeady ﬁave, before its petition comes'under,
active considefation. We suggest that active consideration of
petitions_ﬁe ﬁndeftaken within sik’ﬁOnths of the time of fil ing
and that the'propbsed“findings be published within one year of
that time, with a bossible’180¥day’extension. This is a ¥
maximum time ﬁeriodiof two years for the entire process, which
certainly 1is adeéuate,

§ 54.10 Final Action by the Department

(za) The question of when a decision becomes final
should be clarified. Who makes the final decision -- the
Assistant Secretary or the Secretary? At what point does the
decision become final? The proposed procedures are confusin
and need clarification.

(b) The period for response to the Assistant
Secretary's proposed findings should be expanded to 120 or I~

days. 1f the response requires additional research or
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additional information, more time than 90 days would be
needed.

(c¢) The finality of fhe Assisfant Secretary's
decision 1s again unclear. If it is subject to Secretarial
approval, it is not really a final decision; it does hét become
final for 60 davs. And, if the Secretary remands the decisidn,.
there should be a specific period of time in which fhei
Assistant Secretary must recoﬁsider the petition. A 60-day

period should be sufficient.

D —— e ]
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HELEN C. HARVEY

20204 117th s.e.
f@) XENT, WASHINGTON
- 98031

u;g:“7‘fa’7gj m.

‘ Director, Office of Indian Services
ﬂ) , Bureau of Indian Affairs : : Co.
t#  18th and "C" Streets N.W. | e
Washington, D.C. 20245 ‘ ‘

Re: Comments, Federal Recognition Regulations
w Dear Sir:

This letter is written in response to the new proposed
procedures for the determination of a tribe's status as

a federally acknowledged Indian tribe. On June 1, 1978,
these procedures were published in the Federal Register,
43 Fed. Reg. 23743. The period for public comment closes
on July 3, 1978.

The proposed procedures are, in general, acceptable so
long as they are implemented in a reasonable and non-
arbitrary manner. However, we do have certain suggestions
for further improvements in these regulations.

Definitions - § 54.1

(i) The deriniiicn of a "member of Indiar. tribe' should be
amended to mean:

...an individual who meets the membership
requirements of the tribe as set forth in
the governing document or is recognized
collectively by those persons comprising
the tribal governing body, has continuously
maintained tribal relations with the tribe
and is listed on tribal rolls of that tribe
if such rolls are kept.

This amendment will help insure that a "member of an
Incdien tribe' is limited to individuals enrolled in
the tribe when formal rolls are kept. This is import-
ant since many tribes in the Pacific Norghwest and

. elsewhere do keep formal rolls. Strict reference
to such rolls in determining membership for those
purposes will add an element of certainty to the
process and make it easier to determine who is, and
is not, a member of that tribe.
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Directoi Offlce of Indlan Serv1ccs
June 28 1978
Page 2

. - . \

(n) The concept should be fully introduced, or rather
reintroduced, into these regulations of an "historic
asscociation of groups" that was included in the earlier
draft of these regulations but is excluded here. See
December, 1977 draft, § 54.1(g). That subsection

should again be added to the final: reguLatlons as
a new § 54 l(n)

(n)"Historic association of groups" means
any longstanding, commonly known, his-
torical contact of two or more Indlan
groups associated together for politi-
.cal, soc¢ial, or economic purposes, or
for their common good, to the extent
they are viewed today as a single
entity.

This cerm and the concept it represents can be
incorporated into Part 54 by the modification of
the following two criteria as follows:

§ 54.1(£)

"Indian ‘tribe'" also referred to herein as

"tribe' means any Indian group or historic
association of groups within the United -
States that the Secretary of Interior

acknowledges to be an Indian Tribe.

§‘54.7(a}

A statement of facts establishing that the
petitioner has been identified historically
and continuously until the present as
"American Indian, Native American, or
aboriginal." Such Indian identity may
include identification as an historic
association of groups. Evidence to be
relied upon in. ..

This new definition would provide additional flexibility
to the prccess by acknowledging the diverse factual and
historical circumstances under which many present Indian
tribes, both recognized and non-recognized, were formed.
Many Incian tribes existing today evolved from two or more
tribes, bands, or groups that may have exist ted separately
at the time of the first European contact buf which have
since clear ly evolved into one Indian tribe. This amal-
gamation and fragmentation was often caused by federal
policy itself. Any danger that this amendment would require
the reccgrition of "splinter groups' within already recog-
nized tribes is squelched by § 54.7(f) or its equivalent
{see discussion below).
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Director, Office of Indian Services
June 28, 1978
Page 3

Required Petition Contents - § 54.7

This section provides seven criteria that the Department is
proposing a petitioner meet to demonstrate tribal existence.
These criteria must, of course, conform to the caselaw
definition of what is an “"Indian tribe" and to accepted
principles of constitutional law. Three of the seven

criteria will be discussed below.

§ 54.7(b) ' ‘ - e

The second criterion in the section requires proof that

a "substantial portion: of the petitioning tribe "inhabits

a2 specific region"” or Indian community and that the ancestors
of these members also have inhabited a '"specific area." This
~eriterion can be eliminated as unnecessary.

This requirement is largely duplicative of other criteria
within § 54.7. It is superfluous toward proof that a group
is an "Indian tribe'" if the other criteria are satisfied.
If in fact a petitioner has both "historically and continu-
ously' been identified as an Indian tribe (§ 54.7(a)) and has
cperated as an "autonomous entity" (§ 54.7(c¢c)) this criterion
in (b) is clearly unnecessary and may prevent the acknowl-
edgment of an otherwise qualified applicant. The real
question to be decided by the United States is not the
location of the tribe's members, but whether the peitioner
is factually an "Indian tribe'"” which has maintained itself -
historically, continuously, and autonomously. See § 54.3(a).
By requiring petitioners to satisfy this criterion the
Department appears to be imposing an irrebuttable presump-
tinrn of a lack of tribal existence if the group fails fo
inhabit a specific erouvgh "region.'" Such irrebuttable
presumptions are disfavored under the due process clause
of the Fiith Amendment. Vlandis v. Kline, 412 U.S. 441
(1973); National Labor Relations Board v. Heyman, 541 F.2d
796 (9th Cir. 1976). Irrebuttable presumptions will be
held unconstitutional unless they rest upon federal policies
so compelling as to override the basic requirement of our
legal system that questions of fact, herein that of tribal
existence, must be resolved by proof. Heyman, supra, at
801.
§ 54.7(c)
Under this requirement the petitioner must demonstrate that
it has continuously existed as an autonomous entity. The
second sentence of the criterion outlines certain things
. that must be established in the statement. We recommend
that the second sentence be deleted from the final regula-
tions. The sentence requires petitioners to show that:

(Wy)

GHP ADD-RDD-v027-D0053 Page 3 of 6



Director, Offlce of Indian Serv1ces
June 28,. 1978 , : . .
Page 4 o Co e

Te

., .the petitioner's present internal procedure
for making decisions which affect the member-
ship. as. a whole (tribal government, leaders lp,
group decision-making process or method of
operating) evolved from that of. the hlgtorlcal
tribe; that the present tribal leadership,
spokesman or elders have assumed at least some
of the rights, obligations and traditions of
the historical tribe; and that the present LR

internal pro¢edures are not an.effort to recon- - cooE

stitute a defunct system. - : : o

There are a number of problems with this sentence which
support its elimination. It is, firstly, so vague that

it is difficult to know what must be provided by the
petitioner. - At what p01nt does a ''system' become "defunct"
such that it cannot be 'reconstituted"? If a tribe's
1nterna1 procedures have evolved dramatically from an
earlier system ‘or if it has a new system unrelated to the
"historic'" system may there still be adequate "continuity'"?
How many are "'some...rights, obligations and traditiomns,”
and what exactly do these terms ‘include and exelude?

Because petitioners are thus not'entlrely put on notice

of what 1s requirxed of them, there is some problem criti-
cizing the substance of this sentence. However, there

does appear to be at least some danger that this is imposing
an unfair requxrement upon petltloners

An examination of Unlted States Indian policy and its impact
upon Indians will demonstrate some of the defects potentially
inherent in this criterion. It is well documented that
during the latter part of the nineteenth centurey and the
early part of the twentieth century federal Indian policy
had as its objective the destruction of tribal relations

and culture. See, F. Cohen, Handbook of Federal Indian Law,
22-23 (1942). "The United States government was, to some
degree, successful in its implementation of thls policy.

The functioning of many tribes was disrupted and the
cultures of many tribes irreparably lost.

It was only with the passage of the Indian Reorganization

Act of 1934 that this policy was reversed and the BIA began

to assist Indian tribes to establish formal governmental
organizations with written constitutions. Mescalero Apache
Tribe v. Jones, 411 U.S. 145, 151-152 (1973). It is important
to note, however, that many of these formal tribal government:s
were, and are, in forms substantially different from the
aboriginal forms of tribal organization. As a result of

this history, many fully federally recognized tribes can

now demonstrate little organizational 'continuity' or
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Director, Office of Indian Services ' s g
June 28, 1978 TR 4
Page 5 R

or retention of "traditions' from the past up until the
present. This fact has been noted by courts in recent

years but deemed to be irrelevant to the federal authority
over Indians and the continued existence of Indian tribes.
Confederated Salish and Kootenai Tribes v. Moe, 392 F. Supp.
1297, 1315 (D. Mont. 1975) aff'd 425 U.S. 474, 477 (1976);
see also, Wisconsin Potowatomies v. Houston, 393 F. Supp..

719, 731 (W.D. Mich I973).

The submitted petitions should therefore be examined with

due consideration to the situation of Indian tribes already .
acknowledged as such by the United States. The imposition '
of a set of recognition requirements upon petitioning tribes.
that would require them to demonstrate greater organizatiomnal
continuity then presently recognized tribes can demonstrate

is not only unrealistic but also would raise a serious
question of the violation of the Fifth Amendment due process
rights of petitioners.

Even assuming that this second sentence as drafted will be:
applied fairly in practice, it may be largely duplicative

of proposed § 54.7(a). As such it could easily be eliminated
as unnecessary, Section 54.7(a) requires a showing that the
petitioner has been historically and continuously identified -
as Indian. This identification as "Indian'" over time is
similar to the requirement that the petitioner has assumed
""at least some" ''rights, obligations and traditions" of

the aboriginal tribe in § 54.7(c). In effect the same
evidence will go to prove both (a) and at least part of -
(¢) quoted above.

Procedures for Processing the Petition -§§ 54.9, 54.10

The procedures outlined in these two sections are basically
acceptable. However, certain minor changes should be made.

As drafted, § 54.10(a) should be modified. It is assumed,
from a reading of § 54.10(e) and (b) that the sixty-day
period for Secretarial review does not begin until the
Assistant Secretary's final determination is issued.
However, subsection (a) does not make that clear. We
suggest that the second sentence of (a) be eliminated as
unnecessary and confusing.

Certain other changes should also be made to give the
petitioner an adequate opportunity to respond to Departmental
actions. The ninety-day period allowed for petitioner's
response to the Assistant Secretary's proposed findings

should be lengthened to one-hundred and twenty days.

. § 54.10(b). The increased time may be critital for the
preparation of an adequate response, especially for those
petitioners who may not have a regular or full-time
researcher or attorney available to immediately begin the

-uu---------lI-IlllllIllllIIIIlllllllIlllllllllIIlIlIIIllIlIIIIIIIIIIIIIIIIIIIIIIIIII
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Dirégtdr, OLLlCG of Indlan berVLCes
June 28; 1978 . v
Page 6 . - '

prepazatlon In some cases new time COnsuming\research
may have to be. undertaken by a petitioner who nlay have
limit€éd resources available for a. quick responsle. For
many petitioners’ the proposed flndlngs may be issued

as long as a year or two after the final petltlon is
submitted.  The originadl preparer may be gone at that
point- and memorles would certalnly have to be refreshed.

We also feel that after the publlcatlon oi the Assistant
Secretary's final determination the petitioner should
have an express opportunity to present additional argument,
if it wishes, to the Secretary. While the Secretary is
charged with.consideration of the petitioner's response

to the preliminary report, there is no opportunity to
again respond to the final report. . Changes may be made in
the final report that could require rebuttal. Such an
opportunity for additional rebuttal is. reasonable and is
certainly required by the Fifth Amendment. Koniag, Inc.
v. Kleppe, 405 F. Supp. 1360, 1370-1371 (D.D.C..1975)..

Thank you.for your consideration of these comments.

THZSZ COMMENTS WERE SENT TO ME BY JEFFERY SCHUSTSR AND I AGREE WITH THEM SC I,M SENDING
THEM ON BEZHAVE CF MY SELF A COUNCIL MEMBER .OF THE SNOQUALMIE TRIBE

+ SINCERELY, -
HELIN C. HARVEY
COUNCIL MzMBER SNOQUALMIE
SNOQUALMIE INDIAN TRIBE

B e T L Lo Ry L O . PET R - e A - S e Cooayw
‘4 , P R R “ ’ h

1} “
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June 30, 1978
Director Office of Indian Services

Bureau of Indian Affairs »
18 and "C" Streets N.W.
Washington, D.C. 20245 A

ATTENTION: Federal Recognition Project

Dear Director:

The Bureau of Indian Affairs must understand more fully that one of
its responsibilities is to meke sure that the messages it gets from
the Indian people are properly sorted out and that all Indian rights,
both unreccgnized and recognized are considered on an equal basis
before any regulations are promulgated.

This proposed rule (25 CFR Part 54) reflects the position expressed
by N.C.A.I.'s leadership that recognition of the rights of unrecognized
Tribes would somehow diminish the rights of recognized tribes.

Sincerely,

CC:

Congressmar. Brown
U.S. Senater Griffin
Chuck Selee

Michigan Commission on Indian Affairs
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Stute of Touistana

DERPARTMENT OF JUSTICE

.

WiLLiam J. GUSTE, JR. 7TH FLOOR

ATTORNEY GENERAL ' 2-3-4 LOYOLA BUILDING
July 11, 1978 NEW ORLEANS 70112

Director, Office of Indian Services
Bureau of Indian Affairs

18th and C Streets, N.W.
Washington, D.C. 20245

Attention: Federal Recognition Project.
Dear Sir:

As chief legal officer of the State of Louisiana,
the following comments are offered on behalf of the State
in respect to the proposed regulations published in the
Federal Register June 1, 1978 establishing procedures for
recognition of Indian tribes.

The proposed regulations do not make the state at
interest a party privy to the tribal recognition procedure.
This omission results in a grievous violation of the rights
of the states in that highly significant legal consequences
to the state can be effected without their participation as
a party. I urge that the proposed regulations be amended
to include the State at interest as a party directly concerned
in all steps in the proceedings.

This comment should not be construed as represent-
ing an opposition to the adoption of reascnable regulations
for tribe recognition, nor opposition to recognition of Indian
groups as tribes where the historic facts warrant. However,

I urge that the regulations must include the state as a par-
ticipating party to the proceedings in which a significant
number of its citizens, who have exercised state citizenship
for more than 166 years, are now to be reclassified and vestecd,
together with the Federal Government, with new and different
rights, some of which can be highly prejudicial to the state
and its citizens.

The adoption of the proposed regulations without
making the state a party privy to all proceedings would violact«
constitutional gquarantees, for which full reservation of the
right to seek judicial relief is hereby made in the filing
of the present comments.

WJG,Jr/sl g
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> AMcRICAN INDIAN NURSES ASSOCIATIO Inc. /;/“j/

%4—/&
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July 20, 1978

Director, Office Of Indian Services
Bureau of Indian Affairs

18th And "C'" Streets, N.W.
Washington, D.C.. 20245

RE: Recognition‘Of Indian Tribes--
Proposed Regulations

Although the deadline for submitting comments has passed,
the American Indian Nurses' Association w1shes to submit the
following comments for your record.

1. Tribes which have been terminated are not eligible
for recognition according to these regulations even
though they would meet the established criteria.

2. Section 54.7 part (a) includes evidence of identifica-
tion by all sorts of governments, organizations and

scholars but does not allow identification by other
Indian Tribes.

It is our feeling that these two deficiencies need correction.

Sincerely,

/“’?B%u K’ZEDMJVMGN

“Jess Burris
Administrator

JB/ila

cc: AAIA

AMERICAN INDIAT, Nt aSES ASSOCIATION. INC. — Recruitment Project 231 South Peters - Norman, Oklahoma 73070 405 321.4615
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AMERICAN INDIAN NURSES ASSOCIATION, INC.

July 20, 1978

Director, Office Of Indian Services
Bureau of Indian Affairs

18th And "C" Streets, N.W.
Washington, D.C. 20245

RE: Recognition Of Indian Tribes--
Proposed Regulations

4

Although the deadline for submitting comments has passed,
the American Indian Nurses' Association wishes to submit the

following comments for your record.

1. Tribes which have been terminated are not eligible
for recognition according to these regulations even

though they would meet the established criteria.

2. Section 54.7 part
tion by all sorts
scholars but does
Indian Tribes.

(a) includes evidence of identifica-
of governments, organizations and
not allow identification by other

It is our feeling that these two deficiencies need correction.

JB/jla

co:  AAIA

Sincerely,
3 Y

— ou { Drumes

‘Jess Burris
Administrator

-
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