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Draft Meeting Summary

The Osage Minerals Council and the Osage Cattlemen’s Association met, along with relevant federal and state agencies, to discuss the second draft of the updated Environmental Reference Manual.  The following is a summary of those discussions.

Introductions and Opening Remarks 
The meeting opened with a prayer. Christina Kracher, Tribal Consultation Advisor, EPA Region 6, thanked all parties for coming to the table and putting in the time and effort to work through the process. She noted that the meeting would focus on discussing the second draft of the Manual and would provide an opportunity to ask questions and provide feedback on the draft.  Meeting participants introduced themselves. A full list of individuals in attendance can be found in Appendix A.

General Comments from the Osage County Cattlemen’s Association
Representatives of the Osage County Cattlemen’s Association (OCCA) said that, on the positive side, the second-draft Manual was markedly improved from the previous versions in terms of format, readability, etc. that make it easier to understand and follow. The second-draft Manual also includes substantive improvements in a number of areas, such as air emissions, and includes references to practices and standards from outside of Osage County. They said that they really appreciated the work that EPA and BIA had done to date to incorporate their feedback.

OCCA representatives also highlighted areas in which they would like to see additional changes made.
· The Manual should include guidance on exploration and production, beyond just cleaning up incidents after they occur. There is an old saying: an ounce of prevention is worth a pound of cure, but it’s really applicable to this area. Material on exploration and production processes from the BLM Gold Book and Oklahoma Corporation Commission (OCC) should be included in the Manual.
· The Manual currently contains a mixture of permissive and mandatory requirements. For example, the SPCC section has a number of mandatory requirements, but there are many other areas of the book that state that the operator “should, or can do” something. The Manual should be more consistent in terms of offering guidance or prescription.
· The Manual should include more specific, science-based metrics, particularly around remediation. As Dr. Kerry Sublette, one of the world’s foremost experts on soil restoration, has explained, without having numerical criteria to guide remediation after a brine or other spill, operators will be unclear about how to properly clean up the site.
· In addition to referencing outside documents and best practices (such as the BLM Gold Book, OCC standards, etc.), the Manual should include summaries of the references so that operators can easily understand what is included in those external documents.
· We need to better understand what the handbook is and how that document is supposed to work hand in glove with the Manual that we’re working on.  We would strongly encourage handbook be included with the reference manual.
· In addition to the above changes to the Manual, OCCA representatives also requested that a draft of the Handbook be made available to them so that they could review it during the current consultation process.

Areas of Concern Raised by the Cattlemen’s Association
OCCA representatives raised a number of substantive areas of concern, illustrated by slides of oil and gas operation sites located on Blue Stem Ranch and other properties around Osage County. They raised the following areas of concern.

Salt Scarring of Land and Soil Remediation
OCCA representatives explained that salt scarring, usually occurring when brine is spilled on land and is inadequately cleaned up, can ruin grazing land for decades and is of strong concern for the OCCA. They showed various images of spill sites.   OCCA representatives also noted that replacing native prairie grass with non-native salt tolerant grass is an inadequate remedy because the latter is of significantly inferior quality.

OCCA representatives also discussed sites where operators have been slowly remediating a brine spill site using the recommended process and grass has started growing again, but pointed out that the process requires a two-year timeframe. The process that Carri Sublette recommends requires 2 to 3 reapplications of the required chemical treatment to neutralize the salinity.

OCCA representatives stated that they interpret the current regulations as giving authority to the Osage Agency Superintendent to adopt measures to limit the effects of salt scarring.

In response to the OCCA’s presentation, meeting participants discussed the following issues:
· There have been incidents where brine has entered ponds, which requires cleanup of the pond.
· BIA officials said that the Osage Agency is currently working on developing practices and internal guidance around spill remediation and soil restoration. The Agency is researching different existing standards, including BLM and OCC standards to develop its own guidance. As part of this effort, the Agency has begun hiring environmental specialists and petroleum technicians to staff a newly-established Enforcement and Compliance branch of the Agency. The Agency is working on a number of operational issues that will not be included in the Manual but will still serve as guidance in Osage County.
· BIA officials noted that the above-discussed guidance will serve as guidance, not requirements, for producers. Some surface owners may want to see remediation performed to a level that restores native prairie grasses, but some surface owners may prefer to take compensation instead. Each situation would be negotiated individually.
· An OCCA representative stated that he met with a producer recently who was looking for more guidance about how to improve his operations and practices.
· An OCCA representative offered Professor Kerry Sublette’s assistance to the Osage Agency in developing its policies and guidance as part of a working group to deal with soil remediation issues. A BIA official responded that, while the Agency could consult with individuals, including Prof. Sublette, the Agency has to be mindful of not violating the Federal Advisory Committee Act (FACA) and could not form a working group or other committee to create policies and guidance that would be included in the Manual.

Safety
OCCA representatives showed a picture of electric cable lying on the ground, which pumpers drive over in their trucks, leading to a risk of fire. This representative noted that it would be preferable if the cables were buried or placed in conduits, as some operators have been doing.

Legacy Equipment and Debris
OCCA representatives discussed problems with abandoned injection wells lacking any sort of identifying markers. The OCCA requested that the BIA create an inventory of legacy wells and requested help from the government agencies to compel operators to clean up abandoned equipment and debris.

Agency Responsiveness to Spills
OCCA representatives recounted that the Blue Stem Ranch suffered a spill on Saturday to Rainbow Creek of over 120 barrels of salt water and a ½ barrel of oil. Lynn, the operator, called BIA, and the onsite coordinator from Lynn reported that they had not seen any field personnel from BIA. OCCA representatives explained that the operator started damming the site and pumping water out of the creek and that the operator would drain the creek and flush it and repeat that process, perhaps four or five times, until they can get the levels below 1100 ppm. OCCA stated that they have concerns about the loss of a functioning stream, what sort of response and remediation standards should be in place, and measures to prevent spills in the future.

BIA and EPA representatives responded that a BIA inspector had visited the site and that the incident had also been reported to the Natural Resources Conservation Service (NRCS). In response, an OCCA representative suggested that the Agency should communicate better with producers and surface owners if neither was informed that a BIA inspector had visited the site.

In response to a question about jurisdiction from an OCCA representative, an EPA official explained that the EPA has jurisdiction when a spill contacts water. In this sort of situation, EPA would prescribe a process for cleaning up the stream: damming, pumping out the salt, etc. In most cases, EPA would issue an administrative order requiring the operator to take certain actions. If the operator seems to be doing everything that EPA would tell them to do on their own, as may be the case with Lynn’s response to the Rainbow Creek spill, then EPA may not issue an administrative order, but generally the Agency does issue one. An OMC official added that an SPCC inspection following a spill is an aspect of prevention. While spills are inevitable in the oil and gas industry and cannot be eliminated, some companies respond better than others.

An OCCA representative added that one of the frustrations that surface owners have is that it still appears that the burden is on the surface owners to be the monitoring presence. The representative noted that surface owners are hungry for a partnership with the BIA to be a presence in the field. Especially in cases of absentee landowners, such as owners from California who have never been out to their property, there is damage that is decades old, old saltwater scars, and the OCCA is looking for BIA to provide some assistance and more of a presence in the field. They offered an analogy to the highway patrol: nobody pays attention to the speed limit unless they see someone getting a ticket.  The participant also asked about the fact that BIA Director Mike Black at the January meeting mentioned a $1 million appropriation for the Osage Agency and 12 new hires; is there an update on that?

In response, a BIA representative reported that, so far, the Agency had hired one environmental specialist and three petroleum engineer technicians to date and that the Agency would continue to make hires to staff its newly-formed Enforcement and Compliance branch. With regards to absentee landlords, BIA representatives stated that producers cannot be held responsible for tracking down surface owners who have not left a forwarding address to inform them about spills and other incidents, but that even if a surface owner cannot be contacted, these incidents will be addressed and the hope is to create a new website in the near future for the Agency and make reports on incidents available online. An OMC official added that the draft regulations, which have not yet taken effect, include provisions requiring operators to report any problems or incidents to the Osage Agency within one business day or face escalating fines. 

Additional Topics of Discussion
Meeting participants discussed the following additional topics.

Scope of the Manual and the Osage Agency’s Operations
BIA representatives explained that the intent of the Manual revision process was not to produce a comprehensive production guide for Osage County. Instead, it is focused on certain environmental issues. But many of those issues that are not included in the Manual are on the Agency’s radar, and the Agency is listening to input from the Cattlemen and may be able to address those concerns in other ways and through other guidance.

OCCA representatives responded that the current process presents an opportunity to fix a culture problem of producers in Osage County. There are a lot of good producers, but you do not see the types of problems outside of Osage County that you see locally. When there is a spill or other issue, the first thing that the producers do on the speaker’s property is to write a check instead of fixing the problem. OCCA also stated that contaminants also spill-over onto neighboring properties, which cannot just be addressed by voluntary measures. There is no way to address these spill-over issues without addressing or remediating the spill. In order to adequately remediate spills and restore soils, clear numerical standards should be included in the Manual to make clear what producers are required to do in case a surface owner wants full remediation. OCCA representatives also expressed a concern that small landowners may not have the resources to negotiate effectively with producers to demand a robust remediation when the producer insists that he is only willing to write a $4,000 check.

BIA representatives explained that the BIA does have the authority to require a producer to remediate a spill.  The typical process is that if a surface owner doesn’t believe it was remediated or is dissatisfied with the producer’s offer, the surface owner may call on arbitration for resolution (faciltator’s note:  25 CFR sections 226.20 and 21).  The BIA cannot introduce numerical standards and set clear guidelines without entering into a rule-making process, however.

An OMC member added that the Superintendent of the Osage Agency has discretion to prescribe any number of policies and guidance. The Agency is in the process of developing its guidance, but has not completed that process yet and its guidance will not be included in the Environmental Manual.

A BIA representative encouraged surface owners and others to file a complaint with the Agency for every incident of concern so that the Agency can track each incident. An OMC member added that the Agency is implementing a tracking system to track how incidents are being handled and resolved. Increasingly, the Agency is actively guiding remediation efforts to help producers restore the land. In response to a question from OCCA representatives about whether the Agency’s tracking system would be publicly available, a BIA representative explained that the system would not be publicly available but that the Agency is considering making final or regular reports publicly available.

Relationship Between the Manual and the Handbook
An EPA representative explained that the Handbook is a field guide and is not intended to be as comprehensive as the Manual. The EPA said that it would share a copy of the 1997 Handbook with the OCCA. An OMC representative said that the Handbook would likely include only requirements and emergency numbers from the Manual, and that recommended practices would only be included in the Manual, and not in the Handbook.

Section by Section Review of the Manual
OCCA representatives provided the following feedback and asked the following questions about specific provisions in the draft Manual; responses from BIA, EPA, and OMC representatives are indicated in italics.
· Page 5: If salts and spills are moving towards entering a water body, but have not yet entered the water body, does EPA or BIA have jurisdiction? EPA: Legally, EPA can only deal with actual discharges, but we would encourage surface owners to report imminent discharges so that EPA can track the spill to take action if and when it enters the water.
· Page 5: We still have concerns with regards to how air emissions will be handled. We are hearing from the Oklahoma Department of Environmental Quality (DEQ) that they have primary jurisdiction over air emissions in Osage County. We would like to ask a DEQ representative to speak to that.
· DEQ Representative: At the previous public meeting, DEQ inquired with EPA and BIA about the possibility of DEQ being included in the Manual. Is there any update on that issue?
· BIA: There is no agreement between BIA and DEQ about which agency has primary jurisdiction. The United States was not a party to the 10th Circuit’s decision in the Osage v. Irby case case and has not taken a position on whether the Reservation was disestablished. It is an issue that the United States is not willing to resolve as a legal matter as part of this process. The consensus has been that BIA is willing to work with DEQ cooperatively on various issues, but we are not able to resolve this complex legal issue as part of this process.
· Page 5: Who should we contact, and who will be contacted, in case of a hydrogen sulfide issue?
· EPA: Contact the BIA hotline. If it is a medical emergency, call 911.
· BIA: We will handle internal communications to make sure that the issue is responded to promptly, but we are not going to get into our internal call protocols.
· Pages 7-8: Is the brine spill program part of EPA’s SPCC program? EPA: No, it isn’t part of SPCC. It’s a program that’s unique to Region 6. We have people out in the field who are checking on brine discharges. We post all of our inspection reports on the web, and we’ve incorporated that into this manual. Probably 75% of the inspections that we do aren’t a result of a spill; rather, they’re a routine check. So you might see, in the report, that it’s a site of concern, and so we’ll go out to see if the brine spill has made contact with the waterway, for example. The County is divided into 4 quadrants, and we tend to focus on one of those quadrants at a time, but spills in other areas and inspections of other areas outside of Osage County can pull us away from that quadrant, but that’s generally our area of focus.
· Page 9: This section appears to only deal with oil spills in navigable waters. I think that it would be important at the header level to say “oil spills and other spills.” EPA: The SPCC rule is designed for oil, but if there’s a spill of oil and brine, we’ll treat the whole thing as oil. Within EPA, the SPCC program and the brine program maintain good internal coordination to make sure that they work together.
· Page 10: The definition of “production facility” at the top of page 10 reads awkwardly.
· Page 10: The description of which tanks are covered by the SPCC program, both aboveground and underground, could be simplified and folded into one description.
· Page 11: The Manual says that there’s a general prohibition on drain pipes in Osage County. Where does that come from?
· BIA: It is a provision that came out of the 1997 Handbook-drafting process.
· OMC: At that time, the technology was relatively new, and the producers didn’t want to put fresh water down a well. But it may not be an issue anymore.
· Facilitator from CBI: We may need to look at the word “prohibition” since we don’t want to veer into making regulations.
· EPA: We see some of the biggest issues with drainpipes, since drain pipes get left open and then there’s an illicit discharge.
· Page 12: The language could be changed to “all applicable facilities” as opposed to “onshore facilities” since we don’t have any offshore facilities in Osage County.
· Page 13: The requirements for submitting SPCC plans to EPA and BIA are unclear and confusing. EPA: This section needs to be rewritten. The idea is that the items in C are required to be reported if either A or B occurs.
· Page 14: Could the section referencing BIA regulations be expanded? It seems like the Manual should have much more robust reference to the CFRs than just those two sentences. We’ll have more specific suggestions on which sections of the CFRs we would like to be referenced in our written comments.
· Page 15: For the provision which describes the regulatory controls placed on injection wells, it could be helpful to specify what “authorized by rule” means. OMC: These were wells that were authorized by BIA prior to 1984 and were grandfathered into compliance.
· Page 16: It is unclear whether permits for UIC wells are needed from BIA, EPA, or both.
· EPA: EPA regulates what you can and cannot do with an injection well, but this section is about the conversion of a production to an injection well, which requires that a form be filed with BIA.
· OMC: We could clarify this section.
· Page 18: The “verbal authorization to inject” [in using an injection well] was troubling to us. EPA: I will clarify this with the appropriate EPA Region 6 department, but this likely reflects a situation in with EPA feels comfortable with the operator’s plans, and so EPA authorizes the operator to go ahead while the permit is coming. A written permit is always required, however, at the end of the day.
· Page 19: Could mechanical integrity testing of UIC wells be required more often than every five years? OMC and EPA: most wells in Osage are so shallow that surface casing doesn’t go far enough down so that it goes all the way through the drinking water zone (USDW), so these regulators are required to perform a MIT every three years. A lot of wells in Osage County were drilled before the Safe Drinking Water Act.
· What does mechanical integrity testing involve? Could you walk us through it? OMC and EPA: They pressurize the well and monitor that over a period of time, and if it holds pressure, then that’s an indication that there are no leaks, so it passes the MIT. The test is performed at 200 pound per square inch for 30 minutes. The operator is allowed a 10% up or down variation. And if they pass, then it’s for either 3 or 5 years, as applicable. It tests tubing, casing, and the packer.
· Do the agencies have a map of all permitted UIC wells that EPA is monitoring?
· EPA: We do not have a map of all of those wells.
· OMC: The surface owner could purchase a hard copy of the plat book to find out where all of the injection wells are.  OMC does have this information.
· Page 21: How do you know that you’re protecting groundwater sources from fluids coming up through orphan wells? EPA: The primary target for us is to monitor at the base of the USDW. We don’t have a lot of authority below the USDW.
· Page 21: What happens when an injection well is no longer operated?
· Agencies: The agencies need to clarify whether an EPA or a BIA engineer witnesses the well plugging.
· Page 39: What does the following sentence mean? “Tribes may choose to develop and enforce only those parts of the CAA that they deem to be appropriate.” BIA: The CAA applies across the board and sets minimum federal standards. States can implement CAA above federal standards, and tribes can do the same thing. So the language means that tribes can choose to take delegated authority over portions of the CAA, but all aspects of the Act would apply in Osage County. Because there’s a difference in belief regarding federal versus state authority over certain things in Osage County, there’s still some question here about jurisdiction that needs to be clarified if it can be.
· OK DEQ: Is it the case that the federal govt. regards Osage County as a reservation? BIA: There is no official position of the U.S. other than that the federal government was not a party and thus is generally not bound by the federal circuit’s decision in Osage v. Irby. In its brief to the Supreme Court, the U.S. was very clear that a decision did not need to be made about whether the reservation has or has not been disestablished to resolve the dispute at issue in that case.
· OK DEQ: DEQ regulates minor sources of air emissions, including in Osage County, and requires operators to secure permits from DEQ. The State of Oklahoma has promulgated regulations governing hydrogen sulfide emissions, including in Osage County. The State is also regulating flaring outside of Osage County.
· OCCA: DEQ is saying that they have jurisdiction over air emissions and the operators are saying that they don’t need any permits because they are regulated by EPA and BIA. So the federal and state agencies need to come together to resolve this confusion to alleviate the significant confusion on the ground.
· EPA: The agencies are going to get together to come up with acceptable language after the public engagement process is done. But also we all need to remember that scope of this manual isn’t to resolve complex legal jurisdictional questions.
· OMC: The draft regulations for Osage County would adopt Onshore Order 6 for hydrogen sulfide, placing Osage County far ahead of the State of Oklahoma’s regulations for hydrogen sulfide, and solve this confusion in a forceful way.
· Page 40: How would the provision to maintain “compliance with manufacturer's specifications and recommended programs applicable to equipment performance and effect on emissions” apply to self-made facilities? OMC: Since this is a best management practice, it is not required.
· Page 40: Could EPA tell us more about its new green completions rule? EPA: I can’t specifically speak to that. Just yesterday, there was a release under the Gold Star program as part of the Administration’s goal to reduce GHG emissions. Gold Star is an incentive-based program, not regulatory. We can get you more information about the green completions rule.
· Page 41: What is the source for the BMPs to reduce fugitive air emissions? EPA: This was developed by EPA Region 6 air program specifically for this document. I don’t know what sorts of source documents they pulled from for this.
· Page 42: Under the BMPs for flaring and minimizing air pollution, the text calls for a destruction efficiency of 98% for VOCs and H2S, 99% for VOCs, and also says, on page 44, that H2S shouldn’t be released into the environment at all. Which is it?  EPA: This section needs to be rewritten for clarity, but generally speaking, under the general duty clause of the Clean Air Act, controlling VOCs would also control H2S, although H2S is not itself a VOC.
· Page 42: We would like flame and flare unit to be completely contained inside the unit so that it isn’t visible to humans or to the American Burying Beetle, since the latter flies at night and is drawn to light.
· Page 43-44: Generally speaking, we would like as much guidance and specificity on H2S as possible, since it’s on paramount importance to us. We would like to have a summary of API guidelines around H2S and of Onshore Order 6 attached as a reference to this Manual.
· Page 44: We would like to have a summary of EPA’s Gas Star program attached as an appendix to this Manual.
· Page 57: Could we have the US Fish and Wildlife Service look at the Endangered Species Act language in the Manual?

Additional Comment
The following additional comments were noted as part of the meeting.

· Nona Roach commented that the reason that people do not file complaints with the Osage Agency hotline is because, in the past, the Agency responded that it does not get involved with damages. If that policy is now different, the OCCA will need to inform smaller landowners that the Agency is willing to entertain these issues now. 

Next Steps
The Osage Producers Association agreed to submit written comments on the draft Manual to the agencies by May 23. The agencies will consider this input, as well as other comments received, and will produce an updated draft of the Manual, to be posted on the BIA’s website approximately one week before the June 17 public meeting.  After June 17, the next draft will then go through internal agency and legal review before being finalized. The Handbook will be based on the contents of the Manual, focusing on requirements, and will be produced after June.

Adjournment
The meeting was adjourned at 12:35 pm.




Action Items
EPA:
· Email a copy of the 1997 Handbook to the OCCA.
· Clarify the meaning of “verbal authorization to inject” with regards to using injection wells.
· Provide additional information about EPA’s green completions rule to OCCA.

All government agencies:
· Revise the Manual per comments received in this second round of meetings

OCCA:
· Submit written comments to the Consensus Building Institute for routing to EPA and BIA.

Consensus Building Institute:
· Create a meeting summary for review by EPA, BIA, OMC, and OCCA and for finalization under CBI’s auspices.


Attachment A: Attendance

FEDERAL AGENCY OFFICIALS AND OTHER STAFF
	Last Name
	First Name
	Organization

	Ray-Hodge
	Vanessa
	Department of Interior, Office of the Solicitor

	Hale
	Jeannine 
	Bureau of Indian Affairs

	Loftin
	Rhonda
	Bureau of Indian Affairs

	Streater
	Eddie
	Bureau of Indian Affairs

	Kracher
	Christina
	Environmental Protection Agency, Region 6

	Lane
	Willie
	Environmental Protection Agency, Region 6

	Ruhl
	Chris
	Environmental Protection Agency, Region 6

	Field
	Patrick
	Consensus Building Institute

	Kansal
	Tushar
	Consensus Building Institute



OSAGE MINERALS COUNCIL MEMBERS
	Last Name
	First Name
	Organization

	Boone
	Cynthia
	Osage Minerals Council

	Core
	Melvin 
	Osage Minerals Council

	Crum
	Galen
	Osage Minerals Council

	Red Eagle
	Myron
	Osage Minerals Council

	Whitehorn
	Dudley
	Osage Minerals Council

	Yates
	Andrew
	Osage Minerals Council



OSAGE COUNTY CATTLEMEN’S ASSOCIATION REPRESENTATIVES
	Last Name
	First Name
	Organization

	Hamilton
	Bob
	Osage County Cattlemen’s Association

	Henry
	Jeff
	Osage County Cattlemen’s Association

	Hurd Jr.
	John 
	Osage County Cattlemen’s Association

	Marks
	Josh
	Osage County Cattlemen’s Association

	
	Will
	Osage County Cattlemen’s Association





MEMBERS OF THE PUBLIC
	Last Name
	First Name
	Organization

	Austin
	Rick
	Oklahoma Department of Environmental Quality

	Donelson
	Martha
	Landowner

	Green
	Fred
	Landowner

	Miller
	Madison
	Oklahoma Department of Environmental Quality

	Reed
	Ron
	Reed Ranch

	Roach
	Nona
	Landowner

	Whitehorn
	Maria
	Osage Congress
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