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Depuly Assistant Secretary for P and Economic Development
Off'ce of the Assistant Secretary - an AfTairs
Subject: Application of the Flolding in Carcier v. Safazar 1o Pending Requests w Acquine

Land-In-Trust

(Cn February 24, 2000, the United States Supreme Court issucd its decision in Carciers 1.
Salozar. The decision held thal Congress pranted Hmited anthority 10 the Secretary of the
Interior under the Indian Reorganization Act (TRA) to acquire [and-in-trust for Indian tribes.
To acquire land-in-trust under section 465 ol the IRA, a tnbe must have been “under Federal
jurisdiction™ at the time the IRA was passed in June 1934, The Court did not define the phrase
“under Federal jurisdiction.”

The Department in consullation with the Salicitor’s (ffice is reviewing the decision 1o determine
the scope of its impact and how best to proceed with processing applications to acquire land-in-
trust. To assist in this review, I ask that the Regional Directors provide the information
identificd below to my Office by March 20, 2008, In addition, this memorandum provides
guidance for processing pending applications 10 acquire land-in-trusL

MNeeded Information

The following information is needed from the Regional Offices o identify tribes that may be
impacted by the Carcieri decision. Please compile a list that idanuifies:

I. Tribes that were foderally acknowledged under 25 C.E.R. Part 83, restored or reaffirmed
after June 1934, and any specific land acquisition authorities for thase tribes;

£l

Tribes with an organizational history that raises any question about whether they were
under federal jurisdiction in 1934,

3. Whether those inbes identified above have had land taken in trust;
4, The wial number of geres and location(=) of land taken in trust for those wribes;

¥ The date(s) that lands were scyuined in trust fur those tibes;



The current use of those trust lands (. g., housing, grazing, commercial leasing, etc );

Which of those lands have gaming facilities slready operating or planned for
uperution; and

In whose name were the degds fitled before they were transferred o the United States m
trust (1.¢., did the United Stares, the tribe ar & third party hold ttle prior (o the land being
heid in trusi?)

(e soyrce that can be vsed to assist in determining whether a tribe was under Federal
surisdiction is the repoet Ten Yeurs OF Tribal Government Under The Indian Reorganization Act
by Thewdore FL Haus (1947). While this s not the eoly or Anally delenninative source, it may
be helpful as a sterting point. Until a complete list of eriteria can be developed about wht
constitutes “under Federal jurisdiction™ in 1934, please provide any information that may be
helpful in making that determinetion, Please consull with the Regional Tribal Operations stall
while compiling this information.

Guldance for Processing Pending Applicalions

Pleuse sdlere to the following gaidance i processing peading spplications (o acguine b in
trust under 25 LLS,C. § 465:

8

For those tribes where there is no question thut they were under Federal jurisdiction
in 1934, continue processing the applications as usual,

For those tribes with an organizational history that raises any question about whether
they were under Federul junsdiction in 1934, seek advice from the Solicitor's Offce
a5 1w the effect of the Curcierd decision vn Uwse uibes. Tmay be possibile w
continue processing the applications while legal advice i3 being sought. Mo final
decision should, however, be made and no deeds should be approved until it has
been determine] whether or not they were under Federal jurisdiction n 1934,

Forr those tribes that that were federslly acknowledged under 25 C.F R Part 83,
restored or reaffirmed after June 1934, seek advice from the Solicitwr's Office before
conlinuing to process the applications,

For those ribes which have specifle land aequisition authority other than 25 U.S.C, §
4635, continue processing applications because they are not affected by the Carcferd
decislon.

If you have any question about the applicability of the Careleri decision to pending applications,
please veek the advice ol the Solicitar's Office before procesding.



INTERIOR DEPARTMENT RESPONSE TO
CARCIERI DECISION

OPTIONS
A. LEGISLATION

1. Should the Department only propose
retroactive legislation that only protects land
already acquired in trust?

2 Should the Department only propose
prospective legislation to confirm the right of all
federally recognized tribes to acquire land in trust?

3. Should the Department propose both
retroactive and prospective legislation?

4. What form should legislation take
(amendment to IRA or new authority), and what
should it say?

B. REGULATIONS
1. Should the Department revise 25 CFR Part 151
to define the term “under federal jurisdiction in

19347

2. What should a revision say?



CONTACT INFORMATION
Copies of the handouts, power point presentation and
consultation transcripts will be available at
http://www.doi.gov/bia/ia_consultations.htmi

For Information and Questions Please Contact:

Paula L. Hart
202-219-4066
Fax: 202-273-3153
paula.hart@bia.gov

Written Comments can be submitted to:
Paula L. Hart
ms 3657 — MIB
1849 C St. NW
Washington, DC 20240



