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The Department currently has pending 30 applications from Indian tribes to take off-
reservation land into trust for gaming purposes as part of the 25 U.5.C. § 2719(b)(1)(A)
two-part determination. Many of the applications involve land that is a considerable
distance from the reservation of the applicant tribe; for example, one involves land that is
1400 miles from the tribe’s reservation. Processing these applications is time-consuming
and resource-intensive in an area that is constrained by a large backlog and hmited
human resources.

The decision whether to take land into trust, either on-reservation or off-reservation, is
discretionary with the Secretary. Section 151.11 of 25 C.F.R. Part 151 sets forth the
factors the Department will consider when exercising this discretionary authority with
respect to “tribal requests for the acquisition of lands in trust status, when the land is
located outside of and noncontiguous to the tribe’s reservation.” Section 151.11(b)
contains two provisions of particular relevance to applications that involve land that is a
considerable distance from the reservation. It states that, as the distance between the
tribe’s reservation and the land to be acquired increases, the Secretary shall give:

1) greater scrutiny to the tribe’s justification of anticipated benefits from
the acquisition; and

2) greater weight to concemns raised by state and local governments as to
the acquisition’s potential impacts on regulatory jurisdiction, real
property taxes and special assessments.

Part 151, however, does not further elaborate on how or why the Department is to give
“greater scrutiny” and “greater weight” to these factors as the distance increases. The
purpose of this guidance is to clarify how those terms are to be interpreted and applied,



particularly when considering the taking of off-reservation land into trust status for
gaming purposes.

Core Principles

As background to the specific guidance that follows, 1t is important to restate the core
principles that underlie the Part 151 regulations and that should inform the Department’s
interpretation of, and decisions under, those regulations. The Part 151 regulations
implement the trust land acquisition authority given to the Secretary by the Indian
Reorganization Act of 1934 (IRA), 25 U.S.C. § 465. The IRA was primarily intended to
redress the effects of the discredited policy of allotment, which had sought to divide up
the tribal land base among individual Indians and non-Indians, and to destroy tribal
governments and tnibal identity. To assist in restoring the tribal land base, the IRA gives
the Secretary the authority to: 1) return “to tribal ownership the remaining surplus lands
of any Indian reservation™ that had been opened to sale or disposal under the public land
laws; 2) consolidate Indian ownership of land holdings within reservations by acquiring
and exchanging interests of both Indians and non-Indians; and 3) acquire, in his
discretion, interests in lands “within or without existing reservations™. The IRA contains
also provisions strengthening tribal governments and facilitating their operation. The
policy of the IR A, which was just the opposite of allotment, is to provide a tribal land
base on which tribal communities, governed by tribal governments, could exist and
flourish. Consistent with the policy, the Secretary has typically exercised discretion
regarding trust land acquisition authority to take lands into trust that are within, or in
close proximity to, existing reservations.

The IRA has nothing directly to do with Indian gaming. The Indian Gaming Regulatory
Act of 1988 (IGRA), 25 U.S.C. § 2701 et seq., adopted more than 50 years after the IRA,
sets the parameters of Indian gaming. One requirement is that if gaming is to occur on
off-reservation lands those lands must be trust lands “over which an Indian tribe exercises
governmental power.” The authority to acquire trust lands, however, is derived from the
IRA; no trust land acquisition authority is granted to the Secretary by IGRA. The
Department has taken the position that although IGRA was intended to promote the
economic development of tribes by facilitating Indian gaming operations, it was not
intended to encourage the establishment of Indian gaming facilities far from existing
reservations. Whether land should be taken into trust far from existing reservations for

gaming purposes is a decision that must be made pursuant to the Secretary’s IRA
authority.

Implementation of Guidance

This guidance should be implemented as follows:

1. All pending applications or those received in the future should be initially
reviewed in accordance with this guidance. The initial review should precede any
effort (if it is not already underway) to comply with the NEPA requirements of
section 151.10(h).






