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United States Court of Appeals,
Federal Circunt,

KARUK TRIBE OF CALIFORNIA, Plaintifl-
Appellant,
.

Cerol MeConnell AMMUON, Leslie Ammon,
Elsie McCovey Bacon, Julis Lauretia Bartow,
Ollie Roberts Foseide, Bonita Bacon Green,
Janice M. Green, Dorothy Williame
Haberman, Richard 1. Haberman, Evelina
Haffman, Mary Gist Jackson, Martin Kinder,
Sr., Rachel 1. Knight, Ernese Lewis, Jr.,
Annie Mitchell Love, Ardith McConnell,
Michael MeConnell. Robert B, MeConnell,
Walter C. McKinnon, Thelma W,
MeLaughlin, Steven J. Metcalfe, Edward £,
Mitchell, Veta Cillespie Mitchell, Gertrude ¥,
NMollier, Edward Moore, David E. ('Neill,
Herbert L. O'Neill, Barbara E. Urcutt,
Lawrence E. Orcut(, David Eric Severns,
Mariz E. Tripp, and Kathryn febelson Wild,
Plalndils-Appellants,
and

Yurok Indian Tribe, Plaintiff-Appellant,
v-’
Unlited States, Defendant-Appelles,
and

Heopa Valley Tribe, Defendant-Appellee.

Nos. 99-5002, 99-5003, 99-5006.
Apnil 18, 2000.

Rehearing and Rehearing En Bane Denied July
24,2000,

Karuk Tribe of California, Yurok Indian Tribe, and
mdividual Indians broughe actions against  United
States, claiming that 1988 Hoopa-Yurok Seulement
Act which partitioned . Hoopa Valley  Reservation
effected Fifth Amendment taking of their property
interests,. Actions were consolidated, 27 Fed UL
429, Hoopa Valley Tribe . was  permired. 10
intervene on side of United States, 28 Fed C1, 694,
The, Court of  Federal' Claims, . Lawrence §.
Marpolis; 1., 41 Fed ClL 468, entered : sumimary
Jjudgment in favor of United States and Hoopa Tribe,
and plaintiifs -appealed.  “The Cowrt 6f Appeals,

Rader, Circuit Judge, held that plaintiffs did
possess compensable vested property interest in
Reservation, and partiion of Reservation thus was
Dot unconstitutional taking,

Pauline Newman, Circuit Judpe, dissented and filed
opinion.

West Headnoles
{1] Pederal Couris €—=552

170B —
170BVII Courts of Appeals
170BVIII(C) Decisions Reviewable
170BVIKC) | In General
1TOBKS52 Courts Subject to Review,

{See headnote texi below]
[1] Federal Courts €=571

1708 s
L70BVI Couns of Appeals
1TOBVII(C) Decisions Revigwable
170BVII(C)2 Finality of Determination
1708k571 Necessity in General.

[See headnote text below]
{1] Pederal Courts @==807

1708 -
170BVHI Caurts of Appeals
1TOBVIIKK) Scope, Standards, and Extent
170BVII(K)3 Presumptions
1I0BEH02 Summary Judgment,

The Court of Appeals. has jurisdiction over - an
appeal from a [inal judgment of the United States
Court of Federal Claims, and reviews a grant of
summary judgment by the Court of Federal Claine
independently, construing the facts in a hight most
favorable to the non-moving party, 28 U.S.CA. &
1295(ax3):. ' Fed Rules Civ.Proc.Rule  56{c). 28
VS CA

[2] Federal Couns €776

TTORB wwn
170B VL Courts of Appeals
170BVIIK ) Scope; Standards, and Extent
170BVRKKL In General
170BKT76 Trial D Novo.
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The Court of Appeals reviews issues ol statilory
interpretation under a de novo standard.

[3] Territories &—11

375
375k11 Legislative Power of Conpress.

[See beadnote text below]
3] United States €257
393
3931 Property
393K57 Coontol, Regulation, and Use of Public
Property, Buildings, and Places.

Under the constitutional clause providing that only
Congress can "dispose of and make all needful Rules

and Repulations respecting the Terrtory or other

Property belonging to the United States.” only an
Act of Congress can grant a right of permanent
pccupancy as opposed (o permissive occupancy.
USCA Const. Art. 4,53, ¢l 2,

[4] Indians €= 10

209 —

209k9 Lands

209k10 Tide and Rights o Indian Lands in
General .

"Indian title”, or “right of occupancy”, is a tight to
roam certain territory 1o the exclusion of any other
Indians and in contradistinction to the custom of the
early nomads to wander at will in the search lot
food,

(5] Indians €= 10
200 o
200K10 Tite -and Rights 16 Indian. Lands in
General.

The United States may extinguish Indian title by
purchase or conquest.

161 Indians E&=10
200 ..
200k10 Title and  Rights 10 Indian Lands i
General.

The United Siates may tenminate Indian tide, which

i5 a permissive right of occupancy, wi :
legally enforceable oblipation to mmpmsate the
Indians,

{7} Indians €=10

209 -

200k9 Lands
208k10 Tide and Righis 1o Indian Lands in
General.

Indians' permissive occupation of United States
ferritory does not prant legal righls.

[8] Indians =12

209 .

20019 1 ands

2080k12 Reservations or Granls 1o Indian
MNations or Tribes.

An act granting permarent, rather than permissive,
occupancy of United States territory 1o Indians must
expressly create those rights.

[9] Indians €=12

209 -

20069 | ands

208k12 Heservations of Gradis 0 Indian
Nations or Tribes,

There is npo particular  form for copgressional
recognition of Indian right of permanent necupancy
of United States territory, and it may be established
in a variety of ways, but there must be the definite
intention by congressional action or awthority to
accord legal rights, not merely  permissive
occupation,  when Congress mtems to . delepate
pOWer (o wirn over lands 1o the Indians permanently,
one would expect to and doubtless would  find
definite indications of such 4 purpose.

[10] Indians €&=12

I
209k0 | ands
209ki2 'Reservations o Grass' (o Indian
MNanons or Tribes.
Congressional silence does not delegate the right to
create: or acquiesce in the creation -of, permianent
rights to Indians to occupy United States territory.

[11] United States €= 58(5)
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493 -
39311 Property
393k58 Disposition of Property
303k58(5) Awthority of Government Officers,

The Preswdent has no awhority 1o convey any
interest in public lands without a clear and definite
delegation i an act of Congress,

{12] Indians &=12

208 -

209K9 1 ands

209k12 Reservauons or Grants 1o Indian
Mations or Tribes,

An Indian reservation created by executive order of
the President conveys no right of use or occupancy
bevond the pleasure of Congress or the President.

[13] Eminent Domain €=2. 1

148 e
1481 Nawre, Extent, and Delegation of Power
148k2 What Constitutes a Taking; Police and
Ceher Powers Distinguished
148k2 | In General.

(Formerly 148k2(1))

A Bifth Amendment takings claim calls for g two-
step analysis under which, first, a court determines
whether the plaintiff possesses a valid interest in the
property affected by the governmental action, - that
is, whether the plaintiff possessed a "stick in the
bundle of propeety rights,” and, i the plaintiff
possesses a compensable property right, a court
proceeds o the second step, determining whether
the governmemal action 4t issue constituted a taking
of that *1366 “stick " U.S.C.A. Const Amiend. 5.

[14) Eminent Domain €=12.1

148 iaae
1481 Mature, Extent, and Delegation of Power
148k2 What Constitutes a Taking; Police and
Other Powers Distinpuished
148%2.1 In General.

(Formerly 148k2(1))

The second stop of the Fifih Amendment takings
analysis, in which the court determines whether the
governmental action at issue constituted a taking of
the ‘claimant's “stick \in the bundle of property
rights,” 15 an intensely factual inquiry, 'which

includes consideration of the character
governmental action, the economic impact of the
action. on the claimant, and the reasonable
expectations  of the clumant, US.CA
Const. Amend. 5.

{15] Eminent Domain €285

148
14811 Compensation
14811(B) Taking or Injuring Property as Ground
for Compensation
148k81 Property  and Rights. Sobject . of
Compensation
148k85 Easements and Other Rights in Real
Property.

[See headnote text below]
[15] Indians €= 13(10)

209 —
200k89 Lands
200K13 Allotment ar Partition
20N 3010} Operation and Effect.

Karuk Tribe of California, Yurok Indian Tribe, and

certain individeal  Indians not o elipible. for
membershup in Hoopa Valley Tribe did not possess
compeusable vested property interest in Hoopa
Valley Indian Reservation, and, thus, partition of
Reservation. under 1988 Hoopa Yurok Settlement
Act was not taking of their private property in
violation of Fifth Amendment; no Such interest was
created, recognized, or demoistrated by 1864 act
authorizing  President; “at his discretion,” o sef
apart tracts of land for California Lidians: "to be
relained by ‘the Uniled Siates,” Executive  Order
establishing Reservation, BExecutive Order extending
Reservation, appropriations of funds to Reservation,
setlement of < claims . under  Californis Indians’
Jurisdictional Act 'of 1928, historical occupancy of
Reservation, or Indian Mineral Leasing Act of 1927,
Indian Beservation Oil and Gas Leasing Act, §§ 15,
25 US.CA 88 308a-398¢, . Calfornia Indians
Jurisdictional Act, §-Lel seq., 25 1.5.C.A. 6 651 &t
seq. . HoopasYurok Seulement Act, 55 .14, 25
U.8.C.A. §§ 1300i-1300i-11; . Act of April 8, 1864,
§ 1 etseq. 13 Stat. 39 CActof March 3, 1863, 8 1
elseqg., 13 St 538 Actof July 27,1868, 5 1 &t
feq:, L5 St 2210 At of April 10,1869, 4 1'et
seq. 16 St 36

[16] BEminent Doniain €+281.1

[48 -cee
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14811 Compensation
14811(B) Taking or Injuring Property as Ground
for Compensation
148k81 Property and  Rights Subject of
Compensation
148k81.1 In General.

The term "property’, as used in the taking clause,

includes all rights inhering in ownership, including
the right to possess, use, and dispose of the
property. U.8.C.A. Const. Amend. 5.

[17] United Swates €&=28

393 e

3931 Goverpment in General
393k28 Exercise of Supreme
Authority.

Executive

A President may only confer by executive order
rights that Congress has anthorized the President o
confer.

18] Eminent Domain =285

148 ----
14811 Compensation
14811(B) Taking or lnjuring Property as Ground
for Compensation
148k81  Property  and  Rights Subject of
Compensation
148k85 Easements and Other Rights in Real
Property,

Indians’ rights of occupancy iof United States
territory do not constitate compensable property
interests under the taking clause of the Fifth
Amendment « unless  specifically  recognized ' a8
ownersliip: by (an act of Congress.  U.S.C.A.
Const. Amend. 5.

[19] Indians €12

200

209k9 Lands

200k12 Reservations or Granis 1o Indian
Nations or Tribes.

The “permanent” stapas of a reservation 8 not
immutable, nor does it grant any permanent rights to
the Indians thereom, and Congress can terminate a
reservation it has earlier established.

{20] lodians @13

209 -

209k9 {ands
200k12  Reservations or Granis o Indian
MNations or Tribes.

On a reservation created by executive order,
Indians have only those rights of occupancy granted
by the sovereign,

[21] Federal Courts &=0611

1708 - --
170BVI Courts of Appeals
170BVIIID) Preseniation and Reservanon in
Lower Court of Grounds of Review
I70BVIIKD)] Issues and Questions in Lower

Court
170Bk611 Necessity of Preseniation in
General,

Only rarely will an appellate court entertain issues
not clearly raised in the proceedings below.

[22] Federal Courts €=2611

1708 -
PIOBVIT Courts of Appeals
L70BVIKD) Presentation and Heservation in
Lower Court of Grounds of Review
170BVHKD)] Issues and Cuestions in Lower
Comrt
170Bk611
(reneral.

Mecessity. of . Presemation in

In the absence of a general rule on considering
jssues raised for the first time on appeal, the
Supreme Court has left the question to the discretion
of the Federal Circuit.

[23] Federal Courts €=612.1

170B -
1708V Couns of Appeals
170BVIHID) Presemation and Reservation in
Lower Court of Grounds of Beview
LTOBVIIKD) 1ssues and Questions in Lower

Court
170Bk612 Namre or Subjéct-Matter of Issues
or Duestions

170Bk612.1 In General.

Because interpretation of Indian Mineral Leasing
Act of 1927 was legal question, Court of Appeals
would elect to consider Indians' assertion that such
act acknowledged their title to certain ‘executive
order reservation lands, notwithstanding that they
raised the jssue for/the first time on sppeal.  lndisn
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Reservation Oll apd Gas Leasing Act 85 1-5 25
U.E.C. A 88 398a- 398,

[24] Indians €= |2

209 e

200k8 Lands

209k12 Reservations or Grants 1o [ndian
Nations or Tribes,

Because it is empowered to dispose of public
property, Congress can allocate the benefits of
Indian reservation lands without also recopnizing
title,

[23] Indians @12

200 -

208k L ands

200k17 Reservations or Grants to Indian
Mations or Tribes,

Indian occupancy may be extinguished by the
government without compensation, unless an act of
Congress has specifically recognized the Indians'
ownership rights,

*1369 Dennis ). Whittlesey, Jackson & Kelly,
PLLC, of Washingion, BC, arpued for plaintiff-
appellant, Karuk Tribe of California,

William C. Wunsch, of San Francisco, California,
argued for plaintiffs-appellants, Carol McConnell
Ammon, et al. OFf counsel on the brief was Martin
8. Pamam, Law Offices of Martin Putmam, of
Oakland, California.  Of counsel was Jonathan F.
Puinam, Laws Offices of Martin Putnam,

Jobn H. Shordike, of Alexander & Karshmer, of
Berkeley, California, argued for plaintiff-appellant,
Yurok Indian Tribe. With him on the bref was
Cumis . Berkey,

John A. Bryson, Atiorney, Appellaie  Section,
Environmem and. Mawwral Resources' Division,
Department of Justice, of Washington, DC, argued
for defendant-appellee, United States. ' With him on
the brief were Lois J. Schiffer, Assistant Attorney
Cieneral? Susan V. Cook and Thomas - L.
Halkowsld, Anorneys. Of counsel on the briel was
John Jasper, Auomey, Office of the Solicitor, U.S.
Department of the Intenor, of Washington, DC.

Thomas P. Schlosser, Morisset, Schlosser, Aver &
Jozwiak, of " Seande, . Washington, argued for
defendant-appelles, Hoopa Valiey Tribe. With him

on the brief was K. Allison McGaw. S5

Before. NEWMAN, RADER, and SCHALL,
Circuit Judges.,

Opinion for the court filed by Circunt Judge
RADER. Circuit Judge PAULINE NEWMAN
dissents,

RADER, Circuit Judge.

The United States Court of Federal Claims denied

the motions for supumary. *1370 judement filed by
the plaintiffs, the Karuk Tribe of California. the
Yurok Indian Tribe, and a group of individual
indians led by Camsl MeConmell Ammon. See
Kuaruk Tribe of Collfornia v. United Swes, 4}
Fed Cl. 468 (1998). Al the same time, the wial
court granted motions for summary judgment filed
by the defendant and the defendant-intervenor, the
United States and the Hoopa Valley Tribe. The
Court of Federal Claims determined that plaintiffs
did not possess a vested, compensable propemy
interest in the Hoopa Valley Indian Reservation.
Because the trial court correcily held that plaintiffs
never bad a compensable property interest the 1988
Hoopa-Yurok Seulement Act did not take any
private property of the plantiffs. Therefore, this
court affirms.

i

This case concerns Indian reservation lands in the

northwest comer of Califorma. These lands lie in
the Hoopa Valley between the Salmon Mountains
and the Jower Klamath River. The current Hoopa
Valley Reservation is.a sguare tomprising: about
nitety thousand acres, and about twelve miles long
on 4 side. (FN1)  The Trinity River runs north
through  the square and joins “the ‘Klamath, there
flowing southwest, just below the town of Weitchpec
on the northern boundary of the square.:  The
Klamath turns abruptly norihwest at its junction with
the Trinity and runs through groves of Redwood
trees into the Pacific. Ocean.’ A sivipof Jand two
miles wide on the lower stretch of the Klamath,
extending from: e ‘boundary of the square to.the
Pacific Ocean, was, from 1891 to 1988, also part of
the reservation--the "addition.”

An erecutive “order set ‘aside the square as ‘an
original Hoopa . Valley Reservation. on Jude 23,
1876, Anothier executive order added the additon to
this reservation in 1891, In 1988, the Hoopa-Yurok
Setdement Act severed the addition, making it a
reservation for ihe Yuroks, ‘and ‘established the

© 2005 Thomson/West. No tlaim to original U8 Govt. works.
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square as a reservation for the Hoopa Valley Tribe.
Hoopa-Yurok Senlemens Act, 25 US.C. 8§ 1300
13001-11 (1994) (the Serlement Act). The plaintiffs
claim that the Settlement Act took their property
interests in the reservations,

A brief historical overview sets this case in
perspective.  All the parties in this case, other than
the United States Government, are Indians. These
Indians are now organized into the Karuk, Yurok,
and Howopa Valley Indian Tribes, or are individuals
who have not elected to join any of these mbes
The Ammon Group plaintiffs state that  they
comprise  “an  dentifiable  group of Califormia
Indians, each of whom has an undivided interest in
the Hoopa Valley Reservation as it existed before
1988 bur who are not eligible for membership i the
'Hoopa Valley Tribe,' organized in 1980." The
Karuk, Yurck, and Hoopa Indians share many
elements of a common cultural, religious, and
econamic outlook. See A 1. Kroeber, Handbook of
The Indigns of California 6 (Dover ed.1976)
(hereinalter, Kroeber). (FNJ)  Historically, the
Yuroks resided slong the Jower Klamath, in what
became the addition, while the Karuks resided along
the upper Klamath, an area ouiside any reservation.
Yok means “down the river,” while Karuk means
"up the river.”  These names 'coincide with the
respective homelands ® Maiz v. Ametr, 412 U S,
481, 485, 93 S.Cy. 2245 37 L BEd24 9 (1973)
{eifing. Kroeber in its original edidon, Bulletin 78,
Bureau of American Ethnology 1-97 (1925y: 5,
Powers, Tribes of California, cc. 4 and 5, published
*§1371  as 3 Contributions to North American
Ethnology 44-64 (1877), and various Beports of the
Commissioner. of Indian Affairs, =.p., the 856
Report of the Commissioner of Indian Affairs
249250y  The Hoopa Vatley Indians lived in the
Hoopa Valley along the Trinity River.. Therefore,
the square-now the Hoopa . Valley Indian
Reservation--was historically  the homeland of the
Hoopas.  The addition was the homeland of the
Yuroks.  Weitchpec, on the square's northern
boundary, was originally a Yurok settlement.

Om January 24, 1848, when James Marshall saw
the sparkle of gold on the South. Fork' of the
American River o northern Cahfornia, the native
population. of California was about five times as
large as the senler population. By September 4,
1850, when California. became the 31st state, the
sertlers easily oUtnumbered the natives. See Byron
Welson, Je., Our Home Forever: A Hupa Tribgl
History 47 (1978) (hereinafter, Hupa . To relieve
the ‘tensions  between the' stagnant native and. the
exploding  serller populations; the” United Siates

appointed  commissioners in 1851 o pegotiae
treaies with  the  California | Indians, These
comumissionets nesotiatéd eighteen teaties with the
Indians, sening aside about 7.5 million acres of
California land for Indian use. These weaties,
however, required ratification by the United States
Senate. The Senators from California opposed these
frearies. . The Senare considered the treaties in secret
session, but pever patified them. These treaties
wete, therelore, always a oullity. Indeed, they were
filed away from public view in 1852, and not seen
again untl 1905, (FN3)

Meanwhile, settlers atiracted to California by gold

were succeeded by others attracted by fenile land
Violence erupded amongst miners, {armers, Indions,
and the U.S. Army. To quell the violence,
Congress authorized the President "to make five
military reservations [with no more than twenty-five
thousand acres in each] ... for Indian purposes.”
Act of March 3, 1853, 10 Swat, 238 The same Act
appropriated  funds for moving the “lndians in
California” 1o the reservations. [fd. Under this
authority, the Unijted States by executive order
established an Indian reservation in 1855 on a strip
of land on ihe lower Klamath River, in Yurck
territory. 2 Executive Orders Relaning to Indian
Reservations 39 {1922). This Klamath River
teservation was o “commencle] at the Pacilic
Ccean and extend! 11 mile in width on each side of
thie Klamath River ... with the provision ... that .. a
sufficient quantity be cut off from the upper end
theteof fo bring it within the limit of 25000
acres.,. " Id

The Hoopa refused o move to this reservation,
Hupa, at 63. Violence between settlers and Indians
escalated, and the U.8. Army had to be reinforced.
See Painter v, United Stares, 33 CLC1 114, 1800
WL 2032 (1897). Finally, Congress stepped in
agamm, and on April B, 1864, asuthorized the
President, "at his discrerion,” 1o sel apart fouy tracts
of land "o be retained by the United States for
purposes of Indian Reservations, which shall be of
suitable extent for the accommodation of the Indians
of said state . " - Act of April B, 1864, 13 Star. 39
{the 1864 Act).

On Avgust: 12, 1864, Austin Wiley, the federal
Government's Superintendent ‘of Indlan Affairs for
the State of California, signed a “[tireaty of peace
and friendship. #1372 beoween the, United ' States
Government and the Hoopa, South Fork, Redwood.
and Grouse Creek Indians,” Hupa, at 89 Thig
treaty, which  was not presented 1o Congress. for
ratification, purponted fo obligate the United States

© 2005 Thomson/West: No claim 1o original U.8. Govi.works
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to set aside "for reservation purposes for the sole
use and benefit of the iribes of Indians herein
named, or such wibes as may herealter avail
themselves of the benefit of this treary, the whole of
Hoopa valley.” /d.

On Avgust 21, 1864, Wiley published at Fon

Gaston, in the Hoopa Valley, a proclamation that he
had “this day locaied an Indian reservation, (o be
known and called by the name and title of the Hoopa
Valley Reservation.” 2 Execufive Orders Relating
fo Indign Recervarions 38, Almost thineen years
later, on June 23, 1876, President Ulysses 8. Grant
established, under the 1864 Act, the "Hoopa Valley
Indian Reservation.® Jd This executive order
defined the boundaries of the square and “ser (il
apart for Indian purposes.” [Id. The valuable
resouirceg of that parcel of land, ndey pot gold b
timber, pive rise to the dispute before this court.

.

This litiganion s the latest atzempt by plaintffs io
receive 4 share of the revenues from timber grown
on the sgqudre.  Since 1950, the Secretary of the
Interior has dispersed those revenues only to Indians
who were members of the Hoopa Valley Tribe, In
fact, the Hoopa Valley Tribe came into existence in
1950 with membership limited to those allotted land
on the square, non-tandholders voted in by the
Tribe, and lonp-time residents of the square wilh 2
prescribed degree of native Hoopa parentage, See
Short v. United States, 202 Ct.Cl. 870, 486 F.2d
561, 862 (Cr.UL1973) (Shonn 1), The Hoopas wers
the only proup of the Indians on the reservation
organized into a recopnized tribe at the time of the
initial Shory lingaton (which was oot "short” ai all).
The plaintiffs in Short ! were primarily Yuroks who
had lived on the addition or their descendants, who
sought to share in the revenue from Hoopa Valley
reservation timber.  See Short v. United States, 11
1. Cr. 36, 40 (1987).

In: the Shor Inigation, the Unitéd States Court of
Claims (FN4). decided that all Indians who lived
anywhere on the reservation {including the addition)
were "Indians of the reservation” entited 1o share
equally in the timber revenues from the square.
Short | at 368,  Later Short cases sef standards to
identify "Indians of the reservation.”  See Short v.
United States, 202 Cir.Cl. 870, 486 F.2d 561
CLCL19TS, - 228 CrCh, 535,V 661 F2d 150
(CLOLIORT, 719 F2d 1133 (Ped Cir. 1983). The
Settlement  Act oullified “the . Short rulings by
establishing a néw Hoopa Valley Reservanon:

[T]he area of land known as 'the saquar
. be recognized and established ag the ﬁmpa
Valif:y Reservation. The unallotied trust land and
assets of the Hoopa Valley Reservation shall
thereafler be held in trust by the United States for
the benefit of the Hoopa Valley Tribe.

25 LS00, 6 13001 1) (1994). A necessary effect
of the Serlement Act was this to assure payment of
e timber revenues from the sqiare exclusively fo
the "Hoopa Valley Tribe,”

The Seulement Act also partitioned the Hoopa
Valley Reservation into two exclusive parts, the
Square, or the Hoopa Valley Reservation, see id.,
and the Addition, or the Yurok Reservation, see 15
US.C § 1300i-1(c).  Establishment and transfer
#1373 of these lands was contingent upon waiver of
claims against the United States arising under the
Settlemnent Act by both the Hoopas and Yuroks, See
25 US.C 88 DO0LIGIOYAND & )4y, Those
not incladed in these two tribes could either elect
membership in one of them. or receive a payment of
$15.000 See 25 USC 5 130015, The Settlement
Act also specified that the Court of Federal Claims
would have jurisdiction over any claims asseriing the
Act 10 be a taking under the Bifth Amendment. - See
25 US.C. & 1300i-11. The Hoopa accepted the
Sertlement Act and waived their rights; the Yurok
did not.

The Kamk, Yurok, and Ammon Group filed
separate complainis in the Court of Federal Claims
a]élf&gimg that the Seclement Act was s taking of thelr

vested property interests in the land and  the
resources of the Hoopa Valley Reservation. All
three groups contend, inter alia, that the 1864 Act
and later events vested them with compensable
rights which the Settlement Act has taken from
them. Alernatively, plaintiffs argue that they have
compensable  rights  based on their. continuous
occupation. of lands later incorporated dnto the
Hoopa Valley Reservation.  See Karuk, 41 Ped Cl.
at 469-70.  The Court of Federal Claims
consolidated  the three cases, see Koruk Tribe of
Callfornia v.. United States, 27 Fed Cl 428,433
{1993}, and permined the Hoopa Valley Tribe 1o
intervene. as' 3. defendant. | See Karuk Trbe of
California v, United Stares, 28 Fed.Cl. 694, 698
(1993). The parties conducted discovery and filed
cross-motions for summary judgment. See Karuk,
41 Fed CL at 470-71, As:.noted above, the trial
court . denied  plaintiffs” cmotion. for summary
judgrient and pranted summary judgment in favor of
the United States, after concluding that the plaintffs
did . pot possess a vested compensable’ property
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interest in the Hoopa Valley Indian Reservanom.
Seeid av 477, This appeal followed,

L
[1}[2] This court has jurisdiction over an appeal

from a final judpment of the United States Court of

Federal Claims, and reviews a grant of summary
Judgment independently, construing the facis in a
light most favorable to the non-moving party. See
Confederated Tribes of Colville Reservaiion v,
Unived Stares. 964 F.2d 1102, 1107 (Fed.Cir. 1992}
This court upholds summary judgment only when
the record shows both no genmine issue of material
fact and entitemernt of the moving party to judgment
as a matter of law. See 28 U S.C. § 1295(a)3)
1994y, Cood v. Unlted Siores, 189 PO 1355,
1360 (Fed Cir.1999).  In this case, the pertinent
facts are not in dispute. This court reviews issues of
stalutory inferpretation under a de pove standard of
review. Kane v. United Stares, 43 F 3d 1446, 1448
{Fed Cir 1994},

(BI415NEITIBISN01 1 1]{12] Only Congress can

"dispose of and make all neediul Rules and
Regulations respecting the Territory or other
Property belonging o the United Swates.” U8
Const. art. 1YV § 3. In other words, only an Act of
Congress Can grant a night of permanent occupancy
@s opposed o permissive occupancy.. | But the
allocation of rights to land between non-natives and
the native: population of North America  has
occasioned much litigation, which has defined 1he
principles which govern the righis granted o Indians
by the United States:

1. ‘Indian title, or "right of occupancy.™ s a right
"o roam cerfain territory to the exclusion of any
other Indians and in contradistinction to the custom
of the early nomads to wander at will in the search
for food.” - Northwestern Bandy of Shoshone Indians
v. United Stares, 324 U.S. 335, 338.39, 65 S.Ct.
5090, B9 LoEd 985 (1945,  Cramer v. United
States, 261 U8 219, 227 43 8.0 342,67 LEA.
622 (1923).

2. /The United States tiay extinguish Indian tide by
“purchase ‘or. conguest.® . 1374 . . Johwson v,
M'Intosh, 21 U.S. (8 Wheat.) 543, 585-88,'5 L.Ed,
681.(1823).

3. The United States may terminate Indian title--a
permissive right of occupancy--"without any legally
enforceable obligation o' compensate 'the Indians.”
Tee-Hir-Ton Indians v. United Stares, 348 U8, 272,
279,705 .00 313, 99 LoEd. 31419558y United

States v. Alcea Band of Tillamooks, 329 11.8. 40,
46, 67 5.0 167, 91 L.Ed. 79 (1946).

4.  Permisgive occupation does pot grant legal
rights. - See Hynes v. Grimes Packing (o, 337 U5
B6, 101, 68 8.Ct. 968, 93 L.Ed. 1231 (1949}

5. An Acl granting permanent, rather thap
permissive. occupancy, must expressly create those
rights. See Tee-Hir-Ton, 348 U.S. @ 278-79, 75
5.Ct. 313, However, "[tjhere is no particular form
for congressional recognition of Indian right of
permanent occupancy. [t may be established in a
variety of ways but there must be the definite
intention by congressional action or anthority to
accord  legal rights, not | merely  permissive
occupation,” . a1 27879, 75 S.Ct 313 "When
Congress interds to delegate power to mrn over
lands to the Indians permanently, one would expect
to and doubtless would find definite indications of
such a purpose.” Hynes, 337 ULS at 104,69 8.Ct.
968.  Congressional silence does noi delegate the
right 1o create, or acquiesce. in the cieaton. of,
permanent rights.. See Confederated Bands of Ute
Indians v. United States, 330 U.5. 169, 176, 67
S.Ct. 630, 91 L.Ed. 823 (1947).

7. The President has no authority to convey any
interest in public lands without a clear and definite
delegation in an Act of Congress.  See Sioux Siowx
Iribe of Indlans v. United Stares, 316 U.S. 317,
325,62 5,01, 1095, Be L.Bd. 1501 ¢ivd 1y,

8. An Indian reservation created by Executive
Order ‘of the President conveys no right of use or
ooeupancy “bevond the pleasure of Congréss or the
President.” Hynes, 337 115, at 103, 69 5.1 968,

[13][14] Plaintiffs assert a taking of their alleged
property rights in the square, ‘A taldngs claim calls
for a two-step amalysis. First, a court determines
whether the plaintiff possesses a valid interest in the
propenty. aifected by the governmental action, ie.,
whether the plaintiff possessed a “stick in tbe bundle
of ‘property tighis.” ~ » If a" plainttff possesses a
compensable property right, 3 court proceeds o the
second.  step. -Under that second. step, a court
determines whether the governmental ‘action at issue
constivuted & taking of that "stick." " See M & T
Coal Co. v, Uniled States; 47, F.34 1148, 1154
(Fed.Cir.1993). 'The second step ‘of the analysis; an
intensely factual ‘inquiry, includes consideration of
the character -of ihe governmiental action, the
economic impact of the action on the claimant, and
the reasonable ‘expectations ‘of the claimant. . See
Penn Cent. Transp. Co. v. City of New York, 438
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U.S. 104, 124, 08 S Ct. 2646, 57 L Bd 2d 631.
(1978).

Before examining the alleged property deprivation,
therefore, this coun first examines the nature of the
plaintiffs’ property rights in the assets of the Hmpa
Valley Reservation. The object of this examination
i8 to determine whether plaintiffs in fact had
property interesis within the meaning of the Fifih
Amendment.

v.

[151(16] Plaintffs  coniend that they  have
compensable vested rights in the *1375 souare thit
spring from the 1864 Act and subsequent evenis.
These rights, il indeed possessed hy plaintiffe,
would qualify a< property under the Fifih
Amendment, since the term “property” as used m
the Taling Clause includes all rights inhering in
ownership, including the right lo possésy, use, and
dispose of the property. See Prune¥ard Shopping
Center v. Eobins, 447 U8 74,83, 100 5.Cp. 2035,
64 L.Ed.2d 741 (1980),

This court thus examines the namre of the rights
granted plaintiffs by the 1864 Act. As already
noted, "fwiben Congress intends to delepate power
1o wm over lands to the Indians permanently, one
would expect to and doubtless would find definite
indications of such a purpose.” Hynes, 337 U.S, at
104, 69 5.Ct. 968, The 1864 Act lacks languape
creating a vested interest for Indians. Section 2 of
the 1864 Act provides:

[Tihere shall be set apart by the President, and at
his digcretion, not exceeding four tracts of land,
within the limils of said state, 1o be retained by ihe
United States for purposes of Indian reservations,
which shall be of suitable extent for accommodation
of the Indians of said swate. and shall be located as
remote from white setlements as may be found
practicable, having due regard o their adapmmn 0
the purposes for which they are mfended...

Most' imporntantly, Section 2 states  that  the
President, "at his discretion,” can create up to four
tracts of land for reservations. Further on, Section
2'allows ithe President to enlarge A reservation “as in
the opinion of the President may be necessary.” - As
the Supreme Court noted when iterpreting the 1864
At "uhe terms - of this epactment show  that
Congress intended to confer a discretionary power. "
Donnelly v. United States, 228 1.8, 243, 256, 33
8.Cr 449, 57 L.EBA 820 (1913). In short, the
statutory  language provides the President with the

discretion to create Indian reservations. Further, the
1864 Act states expressly that the United States
"retained” the land. Nothing in the language of the
1864 Act demonsirates a “definite intention by
congressional action,” Tee Hir-Ton, 348 US. a
278:79, 75 S CL 313, 1o create a vested interest in
the Indians who would reside on the reservations
created under the Act.

[17] When two Precidents exercised their discretion
under the 1864 Act, their Fxecutive Orders thal
created the Hoopa Valley Reservation contained no
language expressly vesting rights in the Indians. In
his Executive Order of June 23, 1876, creating the
iitial Seuare of the Hoopa Valley Reservation,
President Ulysses 8. Grant simply described the
Reservation's bounds and indicated that the reserved
land is "withdrawn from public sale and set apart for
Indian purposes, as one of the Indian reservations
authorized 1o be set apart, in California, by act of
Congress approved April 8, 1B64." Ezec. Order
June 23, 1876. The Reservation's extension through
an Executive Order of President Benjamin Harrison
on October 16, 1891 used similar language, stating
that the new land was “sel apart for Indian purposes,
as one of the Indian reservations authorized” pnder
the 1864 Act. Exec. Order Oct, 16, 1891, Neither
Order demonstrates a  definite intention by the
United States to confer property rights upon the
Indians of the Reservation. In addition, as noted in
Hynes, 337 U8 ar 103, 69 8501 98, a President
may only confer by Exccutive Order rights . that
Congress has authorized the President to confer.
Thus, because the 1864 Act iself did not suthorize
the President to confer a vested Interest upon ithe
Indians but “retained” the land, neither President
Grant nor President Harrison had authority o create
vested Imdian vights. in the  Hdopa  Valley
Beservarion.

The conduct of the United States under the 1864
Act farther demonsteates (hat the . *1376  Act did
not create any compensable property interests for the
Indians. As the Supreme Court noted in Donnelly,

filt has been seen that Presidents Crant, Hayes,
Garfield, . Arthur,  Cleveland,. and  'Harrison,
successively; acted with respect o one or more of
{the 1864 Act] reservations upon the theory that the
act of 1864 conferred a continuing discretion upon
the Executive:’ orders were made for altering and
enlarging the bounds of the reservations,. restoring
poroons of their territory 1o the public domain, and
abolishing reservations once made, and psfablishing
others in their stead; and in numerous instances
Congress in effect ratified such acron;
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Diennelly, 228 V.8, at 257 33 S.Ct. 449 For
example, the Tule River Reserve was created ynder
the 1864 Act by Executive Drder of Presidem
Granl.  See Exec. Onder Jan. 9, 1873, The Tule
Wiver Reserve's boundaries were changed by
Executive Order, see Exec. Order Oct. 3, 1873,
and, on August 3, 1878 by Executive Order of
President  Rutherford B. Haves, the entire Tule
River Reserve was restored to public domain. See
Exec. Order Aug. 3, 1878, An act that confers such
broad discretion-discrelion to create and terminate
reservations, or parts of reservations, by fiat-does
not create compensable rghts m such reservations,

Plainviffs contend, however, that Congress' desire
to establish "permanent peace” throngh the 1864 Act
shows that the [B64 Act conferred ownership rights
upon the lodians.  The plainiilfs are correct that the
purpose of the 1864 Act was to stop the conflict in
California between  the white setflers and  the
Indians.  However, an mtent to creste "permanent
peace” does not mean that the 1864 Act created any
permanent occupancy rights. The Act implemented
ils "peace” purpose, not by giving the Indians vested
rights, but by giving the President broad diseretion
o create reservations under the 1864 Act. As noted
il Donnelly, 228 1.8, ar 256, 33 5.C1, 449,

{Congress could not reasonably have Supposed. that
the President would be able to accomplish  the
beneficent pwrposes of the emaciment if he were
abligated to act, once for all, with respect to the
establishment of the several new reservations that
were provided for, and were left powerless to alter
and enlarge the reservations from time, in the light
of experience,

and thus, "Congress and the Execative practicatly
constroed the act of 1864 as conferring a continuing
awthority upon the lanter, and a large discretion
about exercising it."  In short, the 1864 Act sought
o' achieve “permabent peace” by giving  the
President broad discretion, rather than by conferring
upon the California Indians vested property rights,

V.

[18}{19]{20] Appellants argue that, even if the 1864
Act itself created no permanent property rights for
Indians, later legislative and judicial actions have
made and confirmed such rights.  The 1864 Act and
the executive orders that ereated the reservation
gave the Indians a right to ocoupy the land. Righis
of . occupancy,  however, ' do ' nol o constinte
compensable propérty interests’ unless specifically
recognized as ownership by an Act of Congress.

e 10

See Tee-Hu-Ton 48 V8. a 789 75 S.Ct 313
Anppeliants have not shown this specific recognition,
Indeed, the "permanent” status of a reservaton is
not immutable, por does it grant any permanent
righis t© ihe Indians thereon.  Congress can
terminate 3 reservation it had parlier established.
See Marsz, 412 U.S. at 505, 93 §.C1. 2245. On a
reservation created by executive order, such as the
Sauare, Indians have only those rights of occupancy
granted by the sovereign. See Tee-Hir-Ton, 34K
V.5, at 279, 78 8.Cr. 313, Thus, *1377 the
occupancy tights in this case "may be lerminated
and such lands fully disposed of by the sovercign
itself without any legaily enforceable obligation to
compensate the Indians. " 14

Platmiffs seize on the lansuage in several cases 1o
buriress their claims for vested rights, asserting that
compensable property rights may be granted by
relatively imprecise legislation or treaty lanpuage,
The isolated quotes from those cases, however, do
not lead 1o the conclusion that the Indians have
compensable rights in the square. o Dnited States
V. Klgmath & Moador Tribes, 34 118, 119, 58
5.0 7199, 82 L.Ed 1219 (1938}, for instance ‘the
Supreme Couit decided that the phrase "set apart as
4 residence” "did not detract from the tribes’ right
of occupancy.® 304 U8, at 123, 58 S.Ci, 799
{emiphasis added). . As already noted. however, a
right of occupancy is not a compensable property
interest. . In Kiomath & Moadoc Trbes lodians
sought compensation for land obtained from the
United States by treaty, but which the Government
‘mistakenly” gave 1o private developers.  The
Indians considered the United States’ offer of limited
compensation inadequate. The Count declared that
the United States had only a moral, not x lepal,
obligation to .compensate. the Indians. . Relleratng
the 'basic principle that compensable property
mterests must be expressly assigned. the: Supreme
Court nored that "[slave to the extent that Congress
may authorize, the government's dealings with
Indian ‘tribes are oot subject to judicial review.”
Klomath & Moeadoc Triber v, United States, 706
.8, 244,255 56 8.Cu 212,80 L EBd. 202 (1935)
{citing Lone Wolf v. Hitchcock, 187 1.8.-553; 567,
568,23 8.Cu 216, 47 -L.Ed. 299 7(1903)).
Similarly, in Menominee Tribe of Indians v. Uniied
Stazes, 391 U8 404, 406,88 5.01. 170§, 20
L.Ed.2d 697 (1968), the phrase “held as Indian
lands ‘are beld” did not, by itself, suffice o give
hunting and fishing rights to Indians. - The Supreine
Court. narrowly . defined the rights granted by that
phrase only as authorization for ‘the' Indians "o
maintain of the pew lands ceded fo them as a
reservation Lheir way of litewhich included hunting
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and fishing.® Id. These examples do not, tmew’f‘w:
esiablish thar anyﬁxmg less than apeciﬁc Brantin
language recognizes compensable propecty righis.

The occasional appropriation of funds by Congress
to the reservatiop for various purposes also does not
represent, as plaintiffs assert, the clear-cut vesting
of permanent rights required by Tee-Hit-Ton for
compensation.  'These appropriations show no more
than a "repeated recognition of the reservation stanis
of the land.® Mauz, 412 U8, a1 505, 93 5,01 2245
.. These Acts appropridted Funds 1o pay evicied
settlers for their improvements to the land that
became the Hoopa Valley reservation, Act of March
3, 1865 13 Sww. 538, o pay a physician, a
Blacksmith and assistant, a fatmer, a eacher, and a
carpenter for sexvices on the reservation, Act of uly
27, 1868, 15 Smt. 221, and to pay the traveling
expenses of superintending agents, Act of April 10,

1869, 16 Siar. 36. These superiniending Acts do not
prant permanent rights. CY. Shoshone Tribe v.

United States, 298 U'S. 476,495 57 .01 244 81
L.Ed. 360 (1937) (permanent gccupancy rights on
Shoshone land granted o Arapshoes based on a
series of statutes “recognizing the Arapahoes eaually
with the Shoshones as oocupants of the land')

Appropriations for mainjenance expenses cannol be
inferpreted as recognition of a reservation as the
permanent property of is Indian resudents.

Plainuiffs also assen that the settlement of their
claims under the California Indians’ Jurisdictional
Act of 1928, 25 U.S.C. § 651 et, seq., recognizes
thelr permanent and compensable rights. < The 1928
At gave the. United Stuates Court of Claims
jurisdiction to hear claims of the Indiags of
California for "equitable relief” against the *1378
United States. See 25 U.S.C. § 652 (1994). (FN3)
In particalar. the 1928 Act provided & route {or the
Indians 10 seek compensation for the United States!
disregard of the cighteen unratified treaties of 1852,
See 25 US.C. 6 653 (1994). However, the Act
specifically reduced the Indians' compensation by
the amount the United States had paid for the
"support, education, bealih, and .civilization of
Indians in California, including purchases of land.”
Id. - This seroff did not indicate recognition of
coinpensable tights in the land of the reservation:
As ihe Court of Claims made clear in'a case setiling
Indian claims under the 1928 Aot

This case does nol involve the payment for land of
which the Indians had 4 cession, or 'use and
occupancy. Nolegal claim under any trealy or act
of Congress sening aside land for the wsé of the
Indians of California can be sustained. The decree

Ju 05 lils
209 F,3d 1366, Kanuk Tribe of California v. Ammon, (C.A.Fed. 2000) AP

can only be for a fixed amount of compensation.
There has been no laking which under the
Consritution would require just compensation to be
paid and therefore would involve imterest.  The
amount awarded would only be in full settlement of
4 recognized equitable claim which the Conpress
has ordered the Court to ascertain, and, after
ascertainment, 1o enfer a decree.

Indians of Callfornia v. United Stares, 98 CnCL
583, 600, 1942 WL 4378 (1942). As required by
the 1928 Act, the Court of Clas reduced the
Indians' compensation by $1.25 per acre for lands
that were “set aside by the Upited States for the
plaintiff Indians as reservations and otherwise, by
Hxecutive Orders, acts of Conpress or otherwise.,..”
Indians of California v. United States, 102 €t.Cl,
837, 1944 WL 1079 (1944). Nothing in the 1928
Act or its judicial enforcement, however, makes this
setoff a permanent grant of the reservation land,
with associated vested riphis.  The setoff was
actually just a reduction in an amount gratuiousty
offered by the United: Siates, for reasons of
consclence, to the Indians, The 1928 Act did not
reach the standard of ‘a “definite imention ... 1o
accord lepal rights [beyond rights of] ... permissive
occupation.” Tee Hir-Ton, 348 U/S. at 279, 75
5.Cr. 313,

VI,

Plainuff . Yuroks also iargue  that. their  wibe's
continuous. occupancy and use of the joint
reservation and its  resources demonstrate their
compensable interests.  This argument would be
difficult for either the Yuroks or the Karuks o
sustain on historical grounds,  and has been
dismissed repeatedly on legal grounds.  Tee Hir-
Tonm, 348 11,5 at 289 75 8.0¢. 313,

Yuroks can, at best, claim only "Indian tile® Ao
part of the lands of thé formerly joint Hoopa Valley
reéservabion. © The traditional ervitory of the Yuroks;
or lower-Klamath Indians, was along the coast of the
Pacific Ocean near the mouth of the Klamath Rives,
as well as along the river itself. . A part of these
traditional  homelands became the addition to: the
Hoopa Valley Joint Reservation in 1891, The 1988
Setilemént Act severed this addition and made it an
exclusive Yurok reservation. #1379 Both as 3
matter of history and 45 @ matter of law, the record
does ot support the Yuroks' claim, by “immemorial
occupancy,” fo Indian title to the Hoopa (Valley
ftself, cite of the square,

Karuks, the upper Klamath Indians, havé even less
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claim to Indian tile 1o the lands of the Hoopa Valley
reservation,  The Karuks adimit tlmy never relocated
to the Hoopa Vallev reservation after it was
vstablished, but remeated into high ground away
from the Klamath river.  After gold-seeking
intruders had left, the Karuks returned 1o their
habitat along the upper Klamath. The record before
this court, moreover, contains no evidence that
either Yuroks or Karuks have even a claim 1o Indian
tithe 1o the Hoopa Valley iiself.

VL.

[211[221[23] Finally, plaintifis assert that passage of

the Indian Mineral Leasing Act of 1927, 25 U.S.C.
§4§ 398a398¢ (1994), acknowledged their title to
executive order reservation lande.  Plaintiffs raise
this issue for the first time in this appﬁali.‘, Only
rarely will an appellate court entertain issues mot
clearly raised in the proceedings below. See Boggs
v. Wesr, 188 F 3d 1335, 1337 (Fed.Cir.1999). This
rule ensures that “litigants may oot be surprised on
appeal by final decision there of issues upon which
they have had no oppormunity to introduce evidence.”
Hormel v. Hebvering, 312 1.8, 552, 556, 61 5.0y
719, 83 L.Ed. 1037 1941y In the absence of a
general rule on considering issues raised for the first
time on appeal, he Supreme Couri has lefi (he
question to the discretion of this court. See
Singleron v, Wulff, 428 U.S. 106, 121, 96 S.C1
2868, 49 1.EBd.2d 826 (1976).  In some instances,
courts of appeals have permitted consideration when
such issues present only legal, not facwal, questions.
See, e, Bellotti v. Baird, 428 U.8. 132, 143-4 n.
10, 96 S.Cr. 2857, 49 L. Ed.2d 844 (1976); White
v. Department of the Army, 720 F.2d 209, 211
(D.C.Cu.1983); . Pegues v. Morehouse Parish
School Bd., 706 F2d 735 138 (5th Cir 1983
Because interpretation of the 1927 Act is a legal
question, this court elects (o consider plantiffs’
assertion.

[24] The 1927 Act states:

The proceeds from rentals, royalties, or bonuses of
oil and gas leases upon lands within  Executive
order Indian reservations ... shall be deposited .
to the credit of the wibe of Indians for whose
benefit the réservation ... was created or who are
using and occupying the land

25 U.8.C. ¢ 398b 11994y, Plainuffs argue that the
three-vear legislative history of the 1927 Act evinces
a change front a sharing of a parv of the ro S
With 'state goveriuments  to obe’ of  allocating  all
royaltics to a trust for the Indians, and contend that

this legisiative history shows that Congress
recognized equitable Indian title to the reservation
fands.  See Note. Tribal Property [nierests in
Executive-Order  Reservations: A Compensable
Indian Righi, 69 Yale LJ. 627, 632-33 (1960).
Even assuming that the legislative history does
comtain the alleped alierations in  entative hill
language, these deliberations within the legisiative
branch do not affect anything bevond the subject of
the 1927 Act-mineral royaltes. PBecause it is
empowered to dispose of public property, Congress
can allocate the benefits of reservation lands without
also recognizing tile. See United States v. Jim, 409
US. B0, 93 §.Ct. 261, 34 L Ed.2d 282 (1972)
(1933 Congressional Act adding certam lands in
Utah o the Navajo Reservation and setiing aside
mineral royalties for Indians did not create property
rights).  Indeed, fifteen years afler passage of ihe
1927 Act, the Supreme Court discerned no title-
granting power in the Act, See Sioux Tribe of
Indians v, United States, 316 U.S. 317, 330-31, 62
S.Ct. 1095, 86 L Ed. 1501 (1942), United Stewes v,
Southern Pacific "1380 Transportation Co., 543
F.2d 676, 687 (%h Cir.1976) To view preceding
link please click here The 1927 Act merely
confirms that Congress can, and will, gramt any
portions of any tights to réservation lands as it
wishes, while still retainimg ntle.

VIl

[25] The United States may extinguish Indian title
by "purchase or conquest.” Johnson v. Mcinosh,
21 U.5. (8 Wheat) at 585-88, 5 L.Ed. 681.
Alternatively, Indian sccupancy may be exuinguished
by the government without compensation, unless an
Act of Congress has specifically recognized the
Indians’ ownership rights. See Tee-Hir-Ton, 348
U.8. at 289, 75 S.Ct. 313. Even if plaintiffs could
establish Indian utle to the lands in dispute, the 1864
Act and subsequent actions of the United States do
nwot . show. that the ‘plainoffs - possessed’. any
compensable property interests in the Hoopa Valley
resérvation.  See id at 279, 75 5.C0 313 Unjred
Stares v, Alcea Band of Tillamooks, 329 U8 at 46,
87 8.0, 167,

Because plaintiffs have not shown possession of
compensable property rights, ‘this' court need "not
examine whether the 1988 Seitlement Aet ook or
extinguished ‘any rights. . For'thesé reasons, this
court affirme the trial court's summary judgment.

COSTS

Each party shall bear its own costs.
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PAULINE NEWMAN, Circuit Judge, dissenting.

It is not tenable, at this late date in the life of the

Republic, to rule that Native Americans living on a
Reservation are not entitled 1o the constitubional
protections of the Fifth aAmendment.  See¢ Act of
Jupe 27, 1952, Pub.l. No. 87-414 az amended, 8
U.5.C § 1400

The following shall be nationale and citizens of the
United States o birth: ..., (b} a person born n the
Upited States t0 a member of an Indian, Eskimo,
Aleutian, or other aboripinal tribe.  Provided, That
the pramting of citzenship under this subsection
shall not in any manner impair or otherwise affect
the right of such person to tribal or ather property.

The jurisprudence of conquest, set forth in Johnson

v. Mclnosh, 71 U.S. (R Wheat.) 543, 5 L. Ed. 681
(1823), has no applicability to this case, This case
is not concermned with Indian title deriving from
shoriginal oceopancy as againgt title derived from
James 1, see 21 U.S. (B Wheat) a1 587, i 1
concerned  solety  with - Reservation  lands  duly
established: by govermmental action, and today's
property interests, in constitutional terms, of the
indian oceupants of Beservation lands. 1t 18 4 case
of first impression:  and iis holding is incorrect ag
well as unjust,

The Hoopa-Yurok Seitlement Act of October 31,
1988 (the source of this litigation) recognized the
Indians' property interests in the Joint Reservation.
In providing that the Court of Federal Claims has
jurisdiction of compensation claims arising from the
1988 Act, 25 USC. & [300i-11; Congress
recognized that its restructuring of the Joint
Reservation could give rise to claims under the Fifth
Amendment. The interests of the Yurok and Karuk
tribes (FN1) in the Joint Reservation did not arise
from any asserted tribal title of antiquity, the claim
rejected. in Joknson v Melnlosh, but from “acts of
the. United ' States as . sovereign, 'the  authority
endorsed in Johnson v Mclntosh,

‘The recognition of property interests is fundamental
1o the culfure as well as the  *1381 law of this
nation.. Recognition of these Indians' interests in the
Joint Reservation property that they have occupied
for -over 'a cemtury is not a2’ mere. "maiter. of
conscience,” ds the parel ‘majority ‘holds, ‘but 2
matier of lav and right, cognizable. in the courts:
See Romero v. Kitsap Counyy, 931 F.2d 624, 627 n.
5.(9th Cir.1991) ¢ [Pllaintiffs claim that they ‘were

deprived  of riphts secured  under hoth the
Constirution and specified Indian treaties. Claims of
deprivation of constitutional rights are, of course,
cognizable under section 1983, as are. under
specified circumstances, claims for deprivanons of
treaty-based rights.") (citations omitted). Monetary
claims of just compensation based on deprivation of
property by governmemal action are  similarly
cognizable in the Court of Federal Claims,

The Court of Federal Claims incorrectly required
"utle® as a threshold requirememt of Fifth
Amendment applicability to 2 compensable interest
in the Jomt Reservation. The presence of a
compensable interest of constitutional dimension
does not depend on whether title 1o the Joim
Reservation is held by its Indian occupants or by the
United States as their trostee.  The issue is whether
the mibes that were consigned to this Joint
Reservation, by the congressional Act of April 8,
1864 and the implementing executive orders of June
23, 1876 and Ocrober 16, 1891, have property
interests that are subject w the Constitution,
Congress correctly thought so. and designated the
judicial path for review of just compensation claims
arising  from the 1988 Seidlemnemt Act. My
colleagues on this panel, holding that these Indians
bave no compensable interest in the Joint
Reservation and its resources, deny history, stanite;
and precedent. - Thus [ must; respectfully, dissent.

The Joint Reservalion

Since 1891 the Hoopa Valley, Yurok (Klamath),
and Karuk tribes bave been asdpned 1o the Joint
Reservation established pursuant to.the 1864 Act of
Congress and the implementing executive onders of
1876 ard (1891, © The historical record  shows
documents and promises, consideration and military
pressure, whereby these California Indians agreed
cease warfare apainst the white settlers and inhabit
reserved lands. As siated in Short v, United Stater
200 Cr.Cl 870, 486 F.2d 561 (CrCL1973):

1t 1z perfectly plain that from the outset in 1864 all
involved  understood that the . reservation . was
intended for an undetermined . number of tribes
including #he Hoopas dnd Klamath, and that the
authorities repeatedly acted on this assumption,

Id.ar 565 These lodians are not interlopers: mto
this land, but peoples designated to occupy the Joint
Reservation.  Their unchallenged possession thereof
for over a-century, by acts of the United: States;
created property ‘interests within the cognizance of
the Fifth Amendment.
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The panel majority, ruling that no auch interest
exists, relies on the fact thar the executive orders
establishing and enlarging the Joint Reservation
were not ratified as treatics.  However, as discussed
in Tee-Hit-Ton v. United States, 348 U S. 272, 75
S.Ct, 313, 99 [ BEd. 314 (1955}, the existence of a
trealy I not necessary;  what is necessary
congressional  intent 1o establish a permanent
reservation, and the actual establishment of such a
resérvation,  Indeed, congressional inteni as o
permanence is pot iHuminated by whether there was
g ftreaty, for in 1871 the government stopped
pegotiating treaties with the native (ribes while
continuing to instruct the President 1o establish
reservations.

Although the Executive Branch engaged in treaty-
making with the Indian wibes before 1871, in that
year Congress decided that it would no longer
negotiate treaties with the tribes. Congress thus
$1382  suspernded the entite process of treaty
negotiation with the Indian fribes and delegated
power 1o the President 1o create specified nuntbers
of Indian  reservations, 2w UEC & 7.
"Reservations . established  after 1BVl were
accordingly created either by stamute or, until
Cadgress ended the practice in 1919, by executive
order.”

Parravarc v, Bobbim, 70 F3d 539, %45 (%h
Cir.1995) (quoting William C. Canby, American
Indian Law 17-18 (2d ed. 1988},

The Act of 1864 delepmed to the President the
authority fo create four: reservations . for | the
California native tribes. The panel majority errs in
relying on the absence of a treaty embodying the
executive orders of 1876 and 189] as negating any
tribal  property interest in the Joint Reservation.
These orders, carrying out the 1864 Act and other
tnstructions of Congress,  were designed to effect a
permanent peace between the native peoples of this
region and the large influx of prospectors and
sealers, . with whom there, were  serious
confrontations, ' The relocation and containment of
warring  Indians -upon  designation of - the Joim
Beservation was plainly intended as a peruanent
home. . There is o suggestion in. the historical
vecord . that @ a = femporary | arrangement was
contemplated by esther the United States government
who established it or -the Native Apericans who
complied with it

The Settlement Act of 1988, now partitioning the
Jolt . Reservation, provided - compensation 1o the
displaced Indians.  The issue raised in this lawsuit is

0 ﬁ 3@5&%
e 14

the adequacy of the compensation. - The Earuk imbe
polnts out that its circomsiances differ from those of
the Ywoks, and the upaffiliated Indians point o
their particular circumstances.  The panel majority
holds that none of these plaintiffs has a compensable
interest, and thus can not challenge the jusiness of
the compensation. I do not agree. Neither title in
fee nor a ratified treaty is a requirement of Fifth
Amendment applicability 10 Native American claims
arising under the Constitution,

The Fiftih Amendment Right is Net Limited to
Tisular Ownership

The court' also reasons that a constirutionally
cognizable taking could not occur becanse these
lands had not been permanently transferred to these
Indians, the court referring to the absence of "tde”
0 the Reservation lands. 1 need ot belabor that
title is not requisite to Fiith Amendment rights, and
that property interests subject to just compensation
are not limited to real propeny held m fee.
Property interests of Fifth Amendment relevance
have avisen in many forms other than title o real
estate. See, g, Hastern Enterprises v. Apfel, 524
U5 498, 118 S.Cr 2131, 141 | Ed.2d 451 (1998}
and cases cited therein (economic regulation may
effect a wking); Andrus v. Allard, 444 1.8, 51, 65,
100 8.t 318, 62 L.Bd.2d 210 (1979} (mkmg is
evaluated by exmimning the acton's “justice and
faimess™ ). Ruckelthalis v. Morsantn Co., 467 U.S.
9%6, 104 8.C. 2862, &1 L. Ed.2d 815 (,IQE#) ¢laking
of tade secrets copmzable under the  Fifih
Amendment);  United States v. General Motors
Corp., 323 U8, 373, 65 8.C1. 357, 89 L.Ed. 311
(1945) (raking of a leasehold was a taking for Fifth
Amendment purposesy:  Freseault v, United States,
100 Fad 1525 (F&d Cir 1996} {conversion of a
rdilway easement inlo & recreational easement Was a
taking}); Avenal v, IS 00 F.3d 933
{Ped.Cir. 1996) (change in salinity of water in oyster
beds due & government water diversion project was
4 taking);  Shelden v. United Srares, 7 F.3d 1022
(Fed Cir 1993} (taking of a secunity interest when it
was made unenforceable by government seizure of
the property).

On any definition of the property rights and
interests cognizable wunder the  Fifih -Amendment,
those of the Indian plaintiffs *1383  constitute an
interest subject 1o st compensarion. . Takings law
does not | exclude - beneficial  interests. The
eslablishiment . of  this  Joint Ressrvation, with the
United States a5 trustee was for the berefit of these
native peoples, see United States v, Mirchell, 463
U8, 206, 225,103 S.Cv. 2961, 77 L.Ed.2d 580
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(1983} (discussing the "geperal trust relationship
between the United States and the Indian people’),
whose right of permanent and peaceful occupancy
hds been confirmed by tme a5 well as by
governmental action. Beneficial interests in real
property are not defeated simply because the fee is
held by the trustee. A trust relationship does not
authorize the trustee (o evict the beneficiary.

The 1988 Senlement Act deprived the plaintff
tribes of ocoupancy rights in the major land area of
the joint Reservation, in favor of the Hoopa Valley
tribe, as well as depriving the plaintiffs of the right
established in the Shor v, Unired States litipation to
share in the timber income of that area, in favor of
the Hoopa Valley tribe. See generally Calder v.
Bull, 3 U.S. (3 Dall.) 386, 388, | L.Ed. 648 (1798)
(Chase, 1) ('It is against all reason and justice” o
presume that the legisiature has been entrusted with
the power to enact “a law that takes property from A
and gives it to B") (quoted in Eastern Enterprises,
524 U.S at 523, 118 5.Ct. 2131). 'These plaintiffs
do not here challenge the government's authority (o
realiocate the Joint Reservation land aod natural
resources;  they ask ooly that the compensation
therefor be just.  See Firmt Enpglish Evangelical
Lusheran Church v. Cownuy of Los Angeles, 482
Vs 304, 318, 107 8.Ct 2378 9 1. EBd.2d 250
(1987) ("[The Takings Clause] is designed not to
limit the governmental interference willh property
rights per se, bul rather to secure compensation in
the event of otherwise proper  interference
amounting 10 a laking" ).

The Supreme Court has recognized that the fact of
Indian occupancy, accompanicd by the retention of
title in the United States in trust "for the purpose of
Indian reservations,” the words of the 1864 Aei,
establishes a compensable 'interest. . In Shoshone
Tribe of Indians v. United States, 299 U.5. 476,
406, 57 §.Cr. 244, 81 L.Ed. 360 (1937) the Court
explamed:

Title in the strict sense was always in the United
States, though the Shoshones had the treaty right of
occupancy with all its beneficial incidents. What
those incidents are, it 15 needless to consider now,
The right of occupancy is the primary one to which
the ‘ncidents aftach, and division of the right with
gtrangers is an appropriation of the land pro fanto;
i substatice, if not in form,

The Shoshonk tribe had ‘protested the government's
forced division of their reservation and its resources
with the Arapaho tribe, © In holding that just
compensation was required, the Court again stated

the right of occupancy with all i bencficial
incidents; that, the right of occupancy being the
primary one and as sacred as the fee, division by
the United States of the Sboshone's right with the
Arapshos was an appropriation of the land pro
tanto;

United States v. Shoshone Tribe of Indians, 304
U5, 111, 115, 58 5.Ct. 104, 82 L Ed. 1213 (1938)
{emphasis added). The Court stressed that 'title in
the strict sense” was not controlling, and that the
retention of legal title by the United States as frostes
did not free it from the oblipation to pay just
compensation to the tribe:

[Alithough the United States alwavs had legal tide
10 the land and power to control and manage the
affairs of the Indians, it did not have the power 1o
give o others of o appropriate to its own use any
part of the land without rendering, or assuming the
obligation to pay, just compensation fo the tribe,
for thar would *®I384  be, not the exercise of
guardianshig or mapagement, but confiscation,

Id a 115, SR S.Cr 794 See also Chippewa
Indians of Mirmesota 'v. United Stores, 301 U5,
358, 375, 57 S.Ci. 826, 81 L.Ed. 1156 (1937)
{("Our  decisions, while recopuizing « that - the
government bas power to control and manage the
property and affairs of its Indian wards in good faith
for their welfare; show that this power is subject 1o
constitutional limitadons and does not enable the
government lo give the lands of one tibe or baid o
another, or to deal with them as its own”),

In 1927 Congress acted to assure recognition of the
permanence of Indian rights in reservations that
were established by executive order. . By 1927
Conpress had already enacted Jaws 1o assure that the
profits ' of logging and  mineral | extraction: on
reservation lands were vsed for the benefit of the
Indian residents.  E.g., 41 Stat, 34 (1919) (mineral
rights); | 36 Stat. 857 (1910) (timber rights). « The
1927 Act added oil and gas revenue vights, and also
prohibited the President from altering the boundaries
of . execulive . order.. . reservations’ . without
congressional approval. "Changes in the boundaries
of «reservaiions  crested by - Executive «order,
proclamation, - or  otherwise  for the use and
occupation of Indians shall not be made except by
Act of Congress.” Pub.Lo No. 69702 44 Stat,
1347, {codified a1, 25 US.C. § 3984-398e).  The
government | 1o s brief now challenges. the
significance " of ¢ the 1927 Act. a8 mysierions
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challenge, for since 1927 the record shows mo
reservation lands taken or realipned withoul just
compensation in Fifth Amendment terms. See, e.g.,
the Act of Sept. 30, 1968, 82 Stat. 885, 888 (lands
of Salt River Pima-Maricopa Indian Community and
Fort McDonald Apache Indian Community taken for
Orme Dam); Act of June 24, 1974, B8 Star, 266,
269 [(wansfer of lands to Cocopsh Thbe i
compensation for rights-ofway).  See Felix S,
Cohen, Handbook of Federal Indian Law (1982) at
496497 p. 202 (collecting statutes). The argument,
pressed by the panel majority, that reservations
cstablished by Act of Conpress and inmplemented by
executive order are somehow inferior i their
property attributes, is without foree or suppon.

A recent example of recopnition of Fifih
Amendiment applicability 1o Indian property rights in
reservation lands is seen in Hodel v, Irving, 481
U.5. 704, 107 8.Ct. 2076, 95 L.Ed.2d 668 (1987),
wherein the Court invalidated a provision of the
Indian Lands Consolidation Act of 1983, The Court
ruled that the Act’'s escheat of small estates to the
iribe required compensation (o the Indiag beirs
under the Takings Clause. . Although the land was
held "in trust® by the United States, the right of
descent and devise by the Indian holders of the
allotment was recognized.  The recognition of
reservation lands as property subject to the laws of
inheritance. although nominally held by the United
States in trust, contravenes miy colleagues’ theory
that no compensable interest anises from beneficial
occupancy.

The panel majority velies bieavily on Tee-Hit-Ton v.

United Simes, 348 U S 272, 75 5.Cr 213, 99
L.Ed4. 314 (1955). extending it to situations to which
it did not and does not apply. A{ issue in that case
were 350,000 acres of land and 150 square miles of
water in Alaska, which the memibers of the Tee-Hit
Ton clan claimed to have occupied and used from
time immemorial. The Court explained that these
natives' use of this land and water was like "the use
of the nomadic tribes of Stawes Indians,” and drew
an explicit distinction from the rights derived from
occupaney of a ‘recognized” reservation. The
Court explained that Indian rights in recognized
reservations do not. require any particular legal
form, but that there must e povernmental! action
and intention to form a reservaton. Id. at 278-79,
75 8.Ct. 313, The Court found this action and
intention absent for the areas claimed by the Tee
Hit-Ton clan.

*1385. In contrast, the Joint. Reservation is @
recognized: reservation formed wnder congressional

and executive authority,  See Manz v. Arnepr, 412
U.S. 481, 93 S.Cr. 2245, 37 L.Ed.2d 92 (1973)
(affinmirle  permanent  stahe. of  ihe  Joint
Reservation).  The claims herein do no! remotely
tesemble those discussed in Tee-HirTon. Tt does
not defeat their claims that ihe Yurok or Baruk
tribes occupied some of these areas in prehistory, as
the panel majority observes. That does not convert
their eviction from most of the Jomt Reservation
imo s non-compensable act.  While conguest may
extinguish  aboriginal  claime, see Johnson v
Mclntosh, supra, the legislative adjustment of long-
established rights i recognized reservations is today
subject o the protection of the Constitution. See
United States v. Shoshone Tribe of Indions, 34
US. L1, 58 8.Ct 794 R2 1 BEd. 1213 (1938),
The panel mawority misapplies the holding of Tee-
Hir-Ton as negating any right to compensation
deriving from the partition of (he land and resources
of the Joint Reservation,

The plaintiff Indians possessed not only the right to

oceupy the land of the Joim Reservation, but also
the tight o share in its timber income, lingated in
the Shorr v, United Siales cases, supra
Compensable interesis arise from namral resources
as well as land, see United Stores v, Klamath amd
Moadoe Tribes, 304 1.5, 119, 123 58 S.Ct 799,
82 L.Ed. 1219 (tmber): United Staies v. Shoshone
Thbe. 304 LLS a1 116, 58 8.Ct- 794 (minerals and
timber).  All parties apree that the 1988 Act was
enacted to overrule Shorr. However, the 1988 Act
Wwas not based on a theory that these Indians do not
Rave a compenzable interest m this resource;  the
panél majority errs in so ruling.

Summary

The Act of 1884 and execitive orders of 1876 and
1891 that created the Joint Reservation, and the
plaintiff [ndisns’ possession and decopancy thereof,
created  property  interests . of  constitutional
cognizance. The plamtiffs have a compensable
nterest i the Tand and resounrces of the Joint
Reservation, and oot the temporary and permissive
stamus, ayributed by the panel majority:  The 1988
Sewlement Act itself recognizes the enmtitlement of
the Indisps of  the Joint  Reservation o just
compensation. Thus the plaintiffs are entitled, by
constitutional | right and  siatutory direction, 1o
Judicial ‘review of the issue of just compensation. 1
respecifully dissent from 'my colleagues’ contrary
ruling.

HKARUR - TRIBE - OF. CALIFORNIA, | Plainnff-
Appellant;  Carol'. MeConunell © Ammon, - Leslie

© 2005 Thomson/West, No claim to original U 8. Govt, works,

00037414-AS-IA-BATCHO007-DOC0006-CO0-20240 Page 17 of 19




209 F.3d 1366, Karuk Tnibe of Californis
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Japice M. Green, Dorothy Willlams Haberman,
Richard L. Haberman, Eveling Hoffman, Mary Gist
Jackson, Martin Kinder, 8r., Rachel L. Knight,
Ernest lewis. Jr., Annie Mitchell Love, Ardith
McConnell,  Michael McConnell, Robert B
McConnell, Walter D. McKionon, Thelma W,
Mclanghlin, Steven §., 1998 Wi 34081577
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Brief for Appellants Carol Ammon and 31 Other
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All Other Members of, an ldentifiable Group of
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Bartow, Ollis Roberts Foseide, Bonita Bacon Green,
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1999). Karuk Tribe of California's Reply Brief
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Bartow, Ollie Roberts Foseide, Bonita Bacon Green,
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33612556 (Appellate Brief) (C.A.Fed. Apnil 16,
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KARUK TRIBE OF CALIBORNIA. Plainnff-
Appellant, Carol MCCONMELL Ammon, [eshie
Ammon, Elsie McCovey Bacon, Julia Lauretta
Bartow, Ollie Roberts Foseide. . Bonita  Bacon
Cireen, Janice M. Green, Dorothy Williams
Haberman, Richard 1. Haberman, (3)27, Edvard E.
Mitchell, Veta Gillespie Mitchell.  Gertrude V.
Mollier, and Edward Moore, Plaintiffs-Appeliants,
Yurok Indian Tribe, Plaintiff-Appellant, v. THE
UNITED STATES. Defendant-Appellee. The
Hoopa Valley Tribe of, 2000 WL 34417368
(Appellate Brief) (C.A.Fed. July 6. 2000), Reply
Brief

‘KARUK TRIBE OF CALIFORNIA, Plaintift-
Appellant, Carol  McComnell Ammon.  Leslie
Ammon, Elsie McCovey Bacon, Julia Laurenia
Bartow, Ollie Roberts Foseide, Bonita Bacon Green,
Janice M. Green. Dorothy Williams Haberman,
Richard L. Haberman, Evelina Hoffman, Mary Gist
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MeConnell, Walter D Mclionon, Thelma W,
MclLaughlin, Steven J., 2000 WL 34416748
{Appellate Brief) (C.A.Fed. July 12, 2000), Reply
Brief

Briefs and Onher Related Documents

(FN1.) Perhaps owing to faulty surveying, the
square had a "dog-leg” in its lower boundary until
1998 when the Hoopa Valley Reservation: Sonth
Boundary  Adjustment . Act . eliminated .« the
irregularity,  See Pub L. 105%79, Nov. [3 1997
L1l St 1527, as ‘amended Pub.b: 105-256,
section 6, Ot 14, 1996 112 Stat. 1896,

(FN2.) Kroeber and some other sources refer (o the
up-river Indjans as "Karok,”

(FN3  Bruce 8. Flushuman and . Joe ' Barbier,

Aborigingl Tile: The Special Cave of California,
17 Pac. L1 40 (1986). In one of these 1851
treaties, the 'Poh-lik, or lower Klamath [now
Yurokl, the Peb-tsick or upper Klamath [pow
Karuk], and the Hoo-pah or Trinity river Indians’
agreed to maintain peace with the United States and
with each other, to submit fo the “enclusive
Jurisdiction, authority, and protection of the United
States,” and 1o senle upon a yeservation:  In
exchange, the United States promised 10 supply
certain  reservation  services  and, fwer  alia
specified numbers of blankets, items of clothing,
and farm and cooking implements. Hupa, at app.
1

(FN4.) 1o 1982 after the enactment of the Federal
Courts [miprovement Act of 1982, Pubd. No.
97-164, 96 Siat. 75, the United States Claims Court
assumed cases originally filed in the United States
Court of Claims. The Upited States Claims Court
was renamed the Upited States Court of Federal
Claims in Publ. No. 102-572, 106 Swr. 4504
(19923,

{EM5.) " All claims of whatsoever nature the Indians
of California ... may have against the United States
by reazon of lands taken from them ... by the
United States without compensation, or for the
failure or refusal of the United States to compensate
them for their interest in lands ... which the United
Suites appropriated b ity own purposes without the
vonsent of said Indians, may be submited. io the
United  States: Coure of Federal Claims: by (the
attorney general of the Siate of California acting for
and on behalf of said Indians for determination of
the equitable amount due said. Indisns . from the
United States; and jurisdiction is conferred upon
the United States Court of Pederal Claims 1o hear
and determine all such equitable claims of said
Indians against the United States and to render final
decree thereon,”

25 U.5.C.§ 652 (1994).

(FNL.) I do not discuss separately ihe claims of the
unaffiliated  Native . Americans .who. dre @ also
appellants, for the principles here stated do not
depend on whether those affected by the Sevlemen)
Act of 1088 are members of an organized iribe.
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