" MILLERINASH v e milornseh,com

500 E. Broadway, Suite 400
A TTORNETYS AT L AW Vancouver, WA 98660-3324

Mailing address:

Post Office Box 694
Vancouver, WA 98666-0694
(360) 6994771

(360) 694-6413 fax

3400 U.S. Bancorp Tower
111 S.W. Fifth Avenue

Stephen W. Horenstein Portland, OR 97204-3699
Admitted in Washington and Oregon (503) 224-5858
steve.horenstein@millernash.com (503) 224-0155 fax

(360) 737-1470 direct line
4400 Two Union Square
601 Union Street
Seattle, WA 98101-2352
November 11, 2005 (206) 622-8484
(206) 622-7485 fax

VIA FEDERAL EXPRESS

Mr. Jeffrey Nelson

National Indian Gaming Commission
1441 L Street N.W., Suite 9100
Washington, D.C. 20005

Subject:  Cowlitz Tribe — 152 Acres at La Center Interchange
Dear Mr. Nelson:

We understand that you have requested additional details regarding the status of
the approximately 152 acres that is the subject of the Cowlitz Tribe's fee-to-trust application (the
"Cowlitz Property"). This letter describes the ownership and control of the Cowlitz Property.
Not all of the relevant documents are recorded with the Clark County Auditor, so not all of this
information would be reflected in a title search or similar investigation of public records. We
have enclosed relevant unrecorded documents for your further information.

The Cowlitz Property is comprised of fourteen (14) Assessor's parcels and is
controlled by Salishan-Mohegan, LLC ("Salishan-Mohegan"), the Cowlitz Tribe's development
partner. (Please note that Clark County just processed an old tax lot segregation request that
converted the seven tax parcels owned by Earl Bates, et al., to twelve tax parcels. The total tax
lots have thus increased from nine to fourteen. .

One parcel is already owned by Salishan-Mohegan outright. Salishan-Mohegan is
purchasing the remainder of the parcels from the Gregerson Living Trust (one Assessor's parcel)
and from Earl Bates, James Cozzetto, and Elaine Cozzetto (twelve Assessor's parcels). _

Parcel Owned by Salishan-Mohegan Outright

Assessor's parcel number 210118-000 is an approximately 1.2-acre parcel in the
northeast part of the Cowlitz Property. This parcel is highlighted in orange on the map enclosed
as Exhibit A and is owned outright by Salishan-Mohegan as shown by the enclosed deed.
Exhibit B.
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Relevant Transaction History:

1. 2001: May Ungemach conveys to David and Kristine Barnett (deed
recorded under Auditor's File No. 33085 94).

2. 2004: David and Kristine Barnett convey to Salishan-Mohegan (deed
recorded under Auditor's File No. 3861872 and enclosed as Exhibit B.)

3. Future Date: Salishan-Mohegan will assign and/or transfer its interest to
the Cowlitz Tribe at the time of trust transfer (See Development Agreement, pg. 13).

Real Estate Contract with Gregerson Living Trust

Assessor's parcel number 210122-000, located north of NW 319" Street and
highlighted in green on Exhibit A, is being purchased on a real estate contract with the Gregerson
Living Trust. The recorded real estate contract, a copy of which is enclosed as Exkibiz C, is
between the Gregerson Living Trust, as seller, and David and Kristine Barnett, as purchasers.
The Bametts later assigned their interest as purchasers to Salishan-Mohegan in the Purchaser's
Assignment of Contract and Deed enclosed as Exhibit D. The Purchaser's Assignment of
Contract and Deed is not recorded, so the County's records show title in the Gregerson Living
Trust and the Barnetts as contract purchasers.

Relevant Transaction History:

1. 2001: Gregerson Living Trust sells the parcel on contract to David and
Kristine Barnett (Real Estate Contract recorded under Auditor's File No. 3296408 and enclosed
as Exhibit C).

2. 2004: David and Kristine Barnett assign purchaser's interest to Salishan-

Mohegan (unrecorded Purchaser's Assignment of Contract and Deed enclosed as Exhibit D)

3. Future Date: Salishan-Mohegan will complete payment and assign
and/or transfer its interest to the Cowlitz Tribe at the time of trust transfer (See Development
Agreement, pg. 13).

Purchase, Sale, and Option Agreements with Earl Bates, et al.

The remainder of the Cowlitz Property (Assessor's parcel numbers 21 1002-000,
211003-000, 211005-000, 211006-000, 21 1035-000, 211038-000, 211062-000, 21 1063-000,
211064-000, 211065-000, 211066-000, and 21121 8-000), which is located south of NW 319
Street and highlighted in yellow on Exhibiz A, is being purchased by Salishan-Mohegan
according to an Assignment of Purchase, Sale, and Option Agreements, a copy of which is
enclosed as Exhibit E. Through the assignment, David and Kristine Barnett assigned their
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interest in three purchase, sale, and option agreements with Earl Bates, James Cozzetto, and
Elaine Cozzetto. A copy of the 2000 Purchase, Sale, and Option Agreement between the
Barnetts and Bates and the Cozzettos is enclosed as Exhibit F. None of these documents are
recorded, and the County's records show title in Earl Bates, James Cozzetto, and Elaine
Cozzetto.

Relevant Transaction History:

1. 2000: Earl Bates and James and Elaine Cozzetto agree to sell various
parcels to David and Kristine Barnett (unrecorded Purchase, Sale, and Option Agreement
enclosed as Exhibit F).

2. 2004: David and Kristine Barnett assign their interest to Salishan-
Mohegan (unrecorded Assignment of Purchase, Sale, and Option Agreements enclosed as
Exhibit E.) '

3. Future Date: Salishan-Mohegan will complete payment and assign
and/or transfer its interest to the Cowlitz Tribe at the time of trust transfer (See Development
Agreement, pg. 13).

We hope this information helps you understand the nature of the relevant interests
in the Cowlitz Property. Please contact us if you have any questions.

Very truly youy

Enclosures

cc: Ms. Heather Sibbison
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Return Address: Salishan-Mohegan LLC 20.08 Clark Gounty,
¢/o Miller Nash LLp '
ATTN: Guy Towie
4400 Two Union Square Real Estate Expigg Tox
601 Union Street Ch. 11 Rev. Laws 195+
Seattle, Washington 98 101-2352 MRT
Afd.
Afld. #
e

AUDITOR/RECORDER'S INDEXING FORM

Document Title(s): 1,  Special Wartanty Doed

Reference Number(s) of Documents assignad
or released;

Grantor(s): 1. David B, Bamegt
2. Kristine E. Bamett

O Additional names osi page

of document
Grantes(s): | Salishan-Mohegan LLC
0] Additional names o page of document

Legal Description): Portions of S5, TAN, R1E
(abbreviated)

Bq Additional legal ig onpage_one of dacument
,Assmor’s Property Tax Parcel’/Account Numbaer: 210118-000

DAVID E. BARNETT and KRISTINE E, BARNETT, husband and wife, Grantors,
for value received bargains, sells and conveys to SALISHAN-MOHEGAN LLC, a
Washington limited ligbility Company, Grantee, the following described reaj estate,

situated in the County of Clark, State of Washington, together with all afier acquired title
of the grantor(s) therein: '

BEGINNING at the intersection of the West line of Primary State

Highway No. 1 and the East line of the Southeast quarter of Section 3,
Township 4 No: , Ratige 1 Bast of the Willamette Meridian, Clark
County, Washington; thence Northerly along said West line of Pri

State Highway No. | 5 distance of 13075 feet to the Point of Beginning of
this description; thence West 108.5 feet to an angle point thereon; thence
Northerly along the fence 880.5 feet to the center line of a creek; thence -
Northerly along said creek 443 foet to the West line of Primary State
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Highway No. 1; thence Southerly along said West line of Highway (o the
Point of Beginning,

EXCEPT that portion conveyed to the State of Washingion by Auditor's
File Nos. G 450664 and G 147358,

DATED this_24™ _ gay of july, 2004,

Dowdl £, Bermir Pzl o

David E. Bamnett Kristine E. Barnett

STATE OF WASHINGTON )
) SS.
COUNTY OF KING )

I certify that I know or have satisfactory evidence that David E. Barnett
and Kristine E, Bamett are the persons who appeared before me and sgig persous
acknowledged that they signed this instrument and acknowledged it to be thejr free and
voluntary act for the uses and purposes mentioned in the instrument,

DATED: ___ July 24™ 2004

Notaty Seal

—T T

(Print Name)
No ic

My appointment expires; ‘3/ \2./63&

Doc ID: SEADOCS:) 82812.1
07720104
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WHEN RECORDED RETURN TO:

NAME: Gr dorf. P.S,
Atin: David E. Gregerson
ADDRESS: 415, 17° 81, e pren
CITY.STATE,ZIP: Vancouver, WA 08683 ' _}T.‘f?,;:’,gg’i
aﬂ;{?ﬂ :2¢%_has been paid
P Y7668t 3¢/

& Lo,
——
~Lacier

Bt

@) Chicago Title Insurance Company

ORDER NO.: K121458 B

DOCUMENT TITLE(s)
Real Estate Contract

GRANTECS.:
Barnett, David E.
8arnett, Kristine E.

GRANT?DAS':

Alf Gregersan, Trustee

Lili Gregerson, Trustee

Gregerson Living Trust dated 11/18/96

Abbreviated Legal Description: Section: ! !ownship: 4 North Range: 1 East
Assessor's Tax Parcel No.{s): 210122-000

* additional legaf descriplion {s within document

The Recorder wilf raly on the Information provided on the form. The staf will not read the dacumant to
verify the accuracy or complateness of the indexing informatian pravided herein

EXHIBIT C
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After recording, return to;

GREGERSON & LANGSDORF, P.S.
Atm: David E. Gregerson

415 E. 17th Streer

Vancouver, WA 98663

REAL ESTATE CONTRACT
K1214583%8

Alf Gregerson and Lil{ Gregerson Trustees of /
1. This Contract is entered into on March —=22_, 200! betweer/the Gregerson Living Trust
dated November 18, 1996 as “Seller” and David E. and Kristine B. Barnett as “Buyer",

2 Seller agrees 1o sell to Buyer and Buyer agrees to purchase from Seller the following
described real estate in Clark County, State of Washington,

3710 NW 319th Street, Ridgefield, Washington
Legal Description: See Exhibit A attached hereto

3. Personal property, if any, included in the sale is as follows:

No part of the purchase price is artributed to personal property.

4. Buyer agrees to pay:
() $3,050,000.00 Total price
Less ($ 152,500.00) Down payment at execution of
Purchase and Sale Agreement
Less (3 347,500.00) Additional cash paid at closing
Results in $2,550,000.00 Amount Financed by Seller.

(b)  PAYMENT OF AMOUNT FINANCED BY SELLER.
Buyer agrees to pay the sum of $2,550,000.00 as follows: minimum monthly
paymeats of $20,187.50, ar more at Buyer’s option, on or before the 28th day of
March, 2001, and a like amount or more on or before 28th day of each month
thereafter WITH THE ENTIRE BALANCE OF PRINCIPAL AND INTEREST
DUE IN FULL NOT LATER THAN MARCH 28, 2004. Interest shall accrue on
the declining balance at the annual rate of 9.5% from the date of execution of this
contract. :
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Payments are applied first o late charges, then to interest, and then to principal.
Payments shall be mads to Secllers at 21419 NW 114 Avenue, Ridgefield, Wa
98642, or such other place as the Seller may hereafter indicate in writing,

OTHER ENCUMBRANCES AGAINST THE PROPERTY., The property is subject to
encumbrances including the following Jisted tenancies, easements, restrictions and

reservations in addition to the obligations assumed by Buyer and the abligations being
paid by Seller:

Lease agreements with existing tenant of house; lease agreement with existing
tenant of pasture

Buyer has performed all due diligence and satisfied jtself as to the nature and terms of aJ]

existing tenancies, takes the Property subject 1o the 5ame, and shall hold Seller harmless
from any and all obligations arising from the same.

FULFILLMENT DEED. Upon payment of all amounts due Seller, Seller agrees (o
deliver to Buyer a Statutery Warranty Deed in fulfillment of this Contract. Any personal
property included in the sale shall be included in the fulfillment deed, Said deed shall
also include substantially the following language and bind the parties thereby:

“Grantee(s) acknowledge(s) actual notice of two boundary encroachments in the
southeast corner of the Praperty by the present owners of the neighboring lol.
Said encroachments are identified in detail in a Survey map recorded under Clark
County Auditor’s File No. __ #* and consist of approximately 12,600 total
square feet. Said encroachments may give rise lo a claim for adverse possession
by the owners of the neighboring lot, The Wwarranties in this deed from Grantor 1o
- Grantee(s) specifically exclude any warranties pertaining to said encroachments.
Grantee(s) assume(s) all risk of any adverse possession claim and shall hold
Grantor harmless from the same. "
**in Volume 48 of Surveys at page 020.

LATE CHARGES. If any payment on the purchase price is not made within 1en (10)

days after the date it is due, Buyer agrees to pay a late charge equal to 5% of the amount

of such payment. Such late payment charge shall be in addition to all other remedies

available to Seller and the first amounts received from Buyer after such late charges are

due shall be applied to the lute charges.

NO ADVERSE EFFECT ON PRIOR ENCUMBRANCES. Seller warrants that entry
into this Contract will not cause in any prior encumbrance (a) a breach, (b) accelerate

Payments, or (¢) an increased interest rate; unless (a), (b) or (¢) has been consented to by
Buyer in writing.

POSSESSION. Buyer is entitled to possession of the property from and after the date of

this Contract, or closing, whichever is later, subject to any lenancies described in
Paragraph 5,
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TAXES, ASSESSMENTS AND UTILITY LIENS. Buyer agrees o pay by the date dye
all taxes and assessments becoming a lien against the Property after the date of this
Contract. Buyer may in good faith contest any such taxes or assessments so long as np
forfeiture or sale of the property is threatened as the result of such contest. Buyer agrees
to pay when due any utility charges which may become liens superior Lo Seller's interest
under this Contract, If rea estate taxes and penaliies are assessed against the Property at

INSURANCE. Buyer agrees to keep all buildings now or hereafter erected on the
property described herain continuously insured under fire and extended coverage policies
in an amount not less than the current tax assegsed value of said improvements, Ajl
policies shall be held by the Buyer and be ip such companies as the Seller may approve

amount thereof plus any costs and attorney’s fees incurred in connection with making
such payment,

CONDITION OF PROPERTY. Buyer accepts the Property in its present condition and

acknowledges that Seller, its agents and subagents have made no representation or

RISK OF LOSS. Buyer shall bear the risk of loss for destruction or condemnation of the

property. Any such loss shall not relieve Buyer from any of Buyer's obligations pursuant
to this Contract,
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WASTE. Buyer shall keep property in good repair and shall not commit or suffer waste
or willful damage to or destruction
timber without the written consent

AGRICULTURAL USE. If this

of the property. Buyer shall not remove commercial
of Seller,

property is to be used principally for agricultural

purposes, Buyer agrees to conduct farm and livestock operations in accordance with good

husbandry practices. In the eve
Seller’s entry on the

and livestock.

ni a forfeiture action js instituted, Buyer consents 1o
premises ta take any reasonable uction Lo conserve soil, crops, lrees

instructions (o apply the funds on the restoration contract, the property shall be restored

unless underlying encumbrances p
shall be applied in puyment of the

direct,

DEFAULT. If the Buyer fails 10 o

this Contract, Seller may:

(2)
)]

{c)

@

Suit for Installments

rovide otherwise. Otherwise, proceeds of the award
balance due on the purchase price, as Seller may

bserve or perform &ny lerm, covenant or condition of

- Sue for any delinquent periodic payment; or

Specific Pecformance. Sue for specific performance of any of Buyer's

obligations pursuani

to this Contract; or

Forfeit Buyer's Interest. Forfeit this Contract pursuant to Ch, 61.30 RCW,
as it is presently enacted and may hereafier be smended. The effect of
such forfeiture includes: (i) all right, title and interest in the property of
the Buyer and all persons claiming through the Buyer shall be terminated:
(ii) the Buyer's rights under the Contract shal! be canceled; (iii) all sums
previously paid under the Contract shall belong 10 and be retained by the
Seller or other person to whom paid and entitled thereto; (iv) all

improvements made
to the Seller; and (v)

to and unharvested crops on the property shatl belong
Buyer shall be required to surrender possession of

the property, improvements and unharvested crops to the Seller 10 days

after the forfeiture.

Acceleration of Balance Due. Give Buyer written notice demanding
payment of said delinquencies and payment of a late charge of 5% of the
amount of such delinquent payments and payment of Seller's reasonable
attorney's fees and costs incurred for services in preparing and sending
such Notice and stating that if payment pursuant to said Notice is not

received within 30 d

ays afier the date of said Notice is sither deposited in

the mail addressed 1o the Buyer or personally delivered 10 the Buyer, the
entire balance owing, including interest, will become immedialely due and

payable. Seller may

thereupon institute sui for payment of such balance,

LT i
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interest, late charge and reasonable attorneys' fees and costs,
(&) ludicial Foreclosure, Sue to foreclose this Contract as a mortgage, in
which event Buyer may be liable for a deficiency.

RECEIVER, If Seller has instiluted any proceedings specified in Paragraph 20 and
Buyer is receiving rental or other income from the Properly, Buyer agrees that the
appointment of a receiver for the property is necessary to protect Seller’s interest,

BUYER'S REMEDY FOR SELLER’S DEFAULT., If Seller fails to observe or perform
any term, covenant or condition of this Contract, Buyer may, after 30 days’ written nortjce
to Seller, institute suit for damages or specific performance unless the breaches
designated in said notice are cured,

NON-WAIVER. Failure of either party 1o insist upon strict performance of the other

TIME FOR PERFORMANCE., Time is of the essence in performance of any obligations
pursuant to this Contract.

SUCCESSORS AND ASSIGNS. Subject 1o any restrictions against assignmment, the
provisions of this Contract shall be binding on the heirs, successors and assigns of the
Seller and the Buyer.

DUE ON SALE. If Buyer, without written consent of Seller, (a) conveys, (b) sells, (c)
leases, (d) assigns, (e) contracts 1o convey, sell lease or assign, (f) grants an option to buy
the property, (g) permits a forfeiture or foreclosure or trustee or sheriff’s sale of any of
the Buyer’s interest in the property or this Conteact, Seller may at any time thersafter
either raise the interest rate on the balance of the purchase price or declare the entire
balance of the purchase price due and payable. If one or more of the entities comprising
the Buyer is a corporation, any transfer or successive trunsfers in the nature of items (a)
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through (g) abave of 49% or more of the outstanding capital stock shall enable Seller to
take the above action. A lease of less than 3 years (including option for renewals), a
transfer to a spouse or child of Buyer, a transfer incident to a marriage dissolution or
condemnation, and a transfer by inheritance will not enable Seller to take any action
pursuant to this Paragraph; provided the transferee other than a condemnor agress in
writing that the provisions of this paragraph apply to any subsequent transaction
involving the property entered into by the transferee. Buyer shall not assign any interest

in this contract withour express prior wrilten consent from Seller, which Seller shall not
unreasonably withhold.

27.  ADDENDA. Any addenda attached hereto are a part of this Contract,

28.  ENTIRE AGREEMENT. This Contract constitutes the entire agreement of the parties
and supersedes all prior agreements and understandings, written or oral, except for those
provisions of paragraph (8(f) of the Purchase and Sale Agreement. This Contract may be
amended only in writing executed by Seller and Buyer.,

IN WITNESS WHEREGQF the parties have signed and sealed this Contract the day and year first
above written.

SELLER BUYER
BY: TR, BY:
Il ' M 2 IW
BY: ) Truutle. BY:_(hd & s
) MN"\I,, [ For
STATE OF WASHINGTON )
13
County of Clark )

1 certify that DAVID E. and KRISTINE E. BARNETT appeared personally before me .
and that [ know or have satisfactory evidence that he signed this instrument and acknowledged it
to be her free and voluntary act for the uses and purposes mentioned in the instrument,

DATED this day of March, 2001.

{print namc)
NOTARY PUBLIC FOR WASHINGTON
My appointment expires:
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STATE OF WASHINGTON 1
COUNTY OF CLARK
On this day Z”fi'( of ,éZQi (:-é l , Zm l before me, the undersigned, A Nolary Public
in and for the Sm?{of Washingion mmiygi Ppersanally appeared
£ fr

Truckepl 59t
the entity that executed the foregoing instrum said instrument o be the fres and
voluntary act and deed of the said entity, for the uses and putposes thersin mentioged, and on’oath stated that

\ A4 are authorized (o execute the said instrument on behglf of the said entity.

WITNESS my band and official seal hereto affixed (he day and year in the certificate above written.

%gz_%,za £ %ﬂ 4y a

Signafire of Npe, ry Public

Notary Public in and for the State of Washingon,
Residing at 7/ QAU BUALLY ' ol

My Commission Expires: } (’) . ZD [) } . - RAUMAN

AT W shingron
L, Tarein 15'?';4;'
LV VN |

T e g bl TN

Acknowledpmeny - Corporation - Trust or - Parrnership
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STATE OF WASHINGTON
ss.
COUNTY OF CLARK

On this ‘&Z 4é day of /%ﬂ/‘ él/L ZZZ') before me, the
undersigned, a Nomry Public in and for the State of Washington, duly commissianed and sworm, personally
appeared __ PNt (5 HBay Vu'd- . .

to me known fo be the individual described in, and who pxecated the withjn instrument fi Ml’l}sch’

and also 33 Attorney in Facl for Ka;tint ¢ Pavipe

and acknowledged to me that —he signed and sealed the same as his _own free and voluntary act and

deed for £a self, and alsq as -+ free and voluntary act and deed 85 Attoruey in Fact for said
rebnt ¢ L in the capacity and for the uses and purposes therein

mentioned, and that said principal is not deceased or incompetent.

IN WITNESS WHEREOF, [ have hiereunto set my hand and affixed my official sea) the day and year first aboye

written. % a{/{é W{{Mﬁﬁ

gnalér} of Notary Public

Notary Public in 17d fpt the State of Wasltington,

QLAY
My Commission Expires: / C/) - 70 & /

Residing at

Chicago Title Insurance Cuinpany - Ackuowledgment - Seif and Aftorney In Fact
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EXHIBIT ‘A’
All that part of the Southeast quarter of Section 5, Township 4 North, Range 1 East of the

Willamette Meridian, Clark County, Washington, lying West of Primary Stale Road No. 1 (Pacific
Highway).

EXCEPT the Henry Ungemach tract recorded in Volume 76 of Deeds, Page 33, records of Clark
County, Washington, described as follows:

BEGINNING at a point 19.81 chains Norih of Southwest corner of said Southeast quarter; thence
East 13.48 chains to creek, thence Northerly along creek to Notth line of said Southeast quarter at
a point 6.66 chains West of Northeast corner thereof; thence West to Northwest comer of said
Southeast quarter; thence South 19.91 chains to the paint of beginning.

ALSO EXCEPT the John F. Anderson tract as conveyed by deed recorded under Auditor's File
No. F 38759, records of Clark County, Washington, described as follows:

BEGINNING at Northwest corner of Southwest quarter of Southeast quarter of Section 5,
Township 4 North, Range 1 East of Willamette Meridian, and running thence East 514 feel
thence Southerly 340 feet; thence Northwesterly 487 feet to a point 196 feet due South of point of
beginning; theace North to point of beginning.

ALSO EXCEPT that tract described as follaws:

BEGINNING at a point 26 rods and 9 feet West of Southeast camer of Section 5 in Township 4
North of Range 1 East of Willamette Meridian, and running thenca West 20 rods to County Road;
thence North 182 feet; thence East 20 rods; thence South 182 feet to point of beginning.

ALSO EXCEPT a certain reserved tract described as follows:

BEGINNING at intersection of West line of Primary State Highway No. 1 (Pacific Highway) and
East line of Southeast quarter of said Section 5, Tawnship 4 North, Range 1 East of Willamette
Meridian; thence Northerly along said West line of Primary State Highway No. 1, a distance of
1307.5 feet to TRUE POINT OF BEGINNING of this description; thence West 108.5 feet to an
angie point therein; thence Northerly along fence 880.5 feet to center line of creek: thence
Noriheasterly along said creek 443 feet, more or less, to West line of Primary State highway No.
1; thence Southerly along sald West line of highway to the true point of beginning.

ALSO EXCEPT that portion thereof lying within Primary State Highway No. 1 (SR-5) as conveyed
1o State of Washington by deed recorded under Auditor's File No. G 458085, Q-WRALSY a~d O SYST2

ALSO EXCEPT any portion lying within Northwest 319th Street and Primary State Highway No. 4

¥
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Return Address: Salishan-Mohegan LLC
c/o Miller Nash LLp
ATTN: Guy Towle
4400 Two Union Square
601 Union Street
Seattle, Washington 98101-2352

AUDITOR/RECORDER'S INDEXING FORM

Bcument Title(s): 1. Purchaser's Assignment of Contract and Deed

[

Reference Number(s) of Documents assigned 3296408
or released:

Grantor(s): 1. David E. Bamnett
2. Kristine E. Bamett

O Additional names on page of document
Grantee(s): |, Salishan-Mohegan LLC
LD Additional names on page

of document

Legal Description): 415 #19 Sec 5, TAN, RIEWM
(abbreviated)

£3] Additional legal is on page _Ex. A of document

Assessor's Property Tax Parcel/Account Number: 210122-000

PURCHASER’S ASSIGNMENT OF CONTRACT AND DEED

DAVID E. BARNETT and KRISTINE E. BARNETT, husband and wife, Grantors,

for value received convey and quit claim to SALISHAN-MOHEGAN LLC,a
Washington limited liability company, Grantee, the following described real estate,
situated in the County of Clark, State of Washington, together with all after acquired title
of the grantor(s) therein:

The real property is described on Exhibit "A" attached hereto.

And Grantors further hereby assign, transfer and set over to the Grantee that certain real
estate contract dated the 2nd day of March, 2001, and recorded on March 6, 2001, under
recording number 3296408, between Gregerson Living Trust as seller and Grantors

1

EXHIBIT D



herein as purchaser for the sale and purchase of the above described real estate. Grantee
hereby assumes and agrees to fulfill the conditions of said real estate contract.

DATED this _24™ _day of July 2004.

Do €. Beopron %W@ Powsersd

David E. Barnett Kristine E. Barnett

Salishan-Mohegan LLC

By:_ Dudled €. Rea =X

Its Manager

CONSENT OF SELLER TO PURCHASER’S ASSIGNMENT OF CONTRACT
AND DEED

The undersigned, as Seller under the Real Estate Contract referenced above in the
Purchaser's Assignment of Contract and Deed, hereby consents to the assignment by
David E. Barnett and Kristine E. Barnett (Grantors) to Salishan-Mohegan LLC
notwithstanding Section 26 of the Real Estate Contract restricting transfers by Grantors.
Consent to this assignment is not consent to any other assignment except as provided by
and in accordance with said Section 26. Grantors acknowledge that they are not released
from the obligations arising under the contract assigned hereunder.
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STATE OF WASHINGTON )
) SS.
COUNTY OF KING )

I certify that I know or have satisfactory evidence that David E. Barnett
and Kristine E. Barnett are the persons who appeared before me and said persons
acknowledged that they signed this instrument and acknowledged it to be their free and
voluntary act for the uses and purposes mentioned in the instrument.

DATED: ___Jvly 24™ , 2004

Notary Seal

(Print Name)

Notary Public =/
My appointment expires: S 12/ o
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STATE OF (S45itiMgoN

)
) SS.
COUNTY OF __ [Cimio )

I certify that I know or have satisfactory evidence that Davip BaepsT
is the person who appeared before me and said person acknowledged that He
signed this instrument, on oath stated that _He was authorized to execute the instrument
and acknowledged it as the Manager of Salishan-Mohegan LLC to be the free and
voluntary act of such party for the uses and purposes mentioned in the instrument.

DATED: :_M,', W 2004

Notary Seal

(Print Name)

My appointment expires: /4 2/c OB




STATE OF WASHINGTON )
) SS.

COUNTY OF KBNG ¢ L{R))

I certify that I know or have satisfactory evidence that Alf Gregerson and
Lili Gregerson are the persons who appeared before me and said persons acknowledged
that they signed this instrument on oath stated that they were authorized to execute the
instrument and acknowledged it as the Trustees of the Gregerson Living Trust dated
November 18, 1996 to be the free and voluntary act of such party for the uses and
purposes mentioned in the instrument.

DATED: _ Jvly M Jeer
/ f

Notary Seal ,
/ k\ fz%/!. (—/
2 Twid Greae dspn (Print Name)
Notary Public R
DAVID E. GREGERSON My appointment expires: _& - /5" ¢ (s
NOTARY PUBLIC
STATE OF WASHINGTON
COMMISSION EXPIRES
SEPTEMBER 15, 2006

Doc ID: SEADOCS:182808.2
07/20/04



PURCHASER'S ASSIGNMENT OF CONTRACT AND DEED
EXHIBIT A
LEGAL DESCRIPTION

All that part of the Southeast quarter of Section 5, Township 4 North, Range 1 East of the
Willamette Meridian, Clark County, Washington, lying West of Primary State Road No. 1
(Pacific Highway). )

EXCEPT the Hepry Ungemach tract recorded in Volume 76 of Deeds, Page 33, records of
Clark County, Washington, described as follows:

BEGINNING at a point 19.91 chains North of the Southwest comer of said Southeast
quarter; thence East 13.48 chains to creek; thence Northerly along creek to North line of
said Southeast quarter at a point 6.66 chains West of the Northeast corner thereof; thence
West to Northwest comer of said Southeast quarter; thence South 19.91 chains to the
Point of Beginning.

ALSO EXCEPT the John F. Anderson tract as conveyed by deed recorded under Auditor's
File No. F 38759, records of Clark County, Washington, described as follows:

BEGINNING at the Northwest corner of the Southwest quarter of the Southeast quarter of
Section 5, Township 4 North, Range 1 East of the Willamette Meridian, Clark County,
Washington; and running thence East 514 feet: thence Southerly 340 feet; thence
Northwesterly 487 feet to a point 196 feet due South of the Point of Beginning; thence
North to the Point of Beginning.

ALSO EXCEPT that tract described as follows:

BEGINNING at a point 26 rods and 9 feet West of the Southeast corner of Section 5,
Township 4 North, Range 1 East of the Willamette Meridian, Clark County, Washington;
and running thence West 20 rods to County Road; thence North 182 feet; thence East 20
rods; thence South 182 feet to the Point of Beginning.

‘ALSO EXCEPT a certain reserved tract described as follows:

BEGINNING at the intersection of the West line of Primary State Highway No. 1 (Pacific
Highway) and the East line of the Southeast quarter of said Section 5, Township 4 North,
Range 1 East of the Willamette Meridian, Clark County, Washington; thence Northerly
along said West line of Primary State Highway No. 1, a distance of 1307.5 feet to the True
Point of Beginning of this description; thence West 108.5 feet to an angle point therein;
thence Northerly along fence 880.5 feet to center line of creek; thence Northeasterly along
said creek 443 feet, more or less, to the West line of Primary State Highway No. 1; thence
Southerly along said West fine of highway to the True Point of Beginning.

ALSO EXCEPT that portion thereof lying within Primary State Highway No. 1 (SR-5) as
conveyed to the State of Washington by deed recorded under Auditor’s File Nos. G 458085,
G 143553 and D 94522.

ALSO EXCEPT any portion lying within NW 319th Street and Primary State Highway No. 1.



ASSIGNMENT OF PURCHASE, SALE AND OPTION AGREEMENTS

This Assignment of Purchase, Sale and Option Agreements ("Assignment") is made as of
July 24%, 2004, by DAVID E. BARNETT and KRISTINE E. BARNETT, husband and wife,
Grantors, in favor of SALISHAN-MOHEGAN LLC, a Washington limited liability company
("LLC"). :

RECITALS

A This Assignment is executed in connection with the formation of the Salishan-
Mohegan LLC ("LLC");

B. Grantors are the Purchasers under three Purchase, Sale and Option Agreements
(the "Purchase Agreements") wherein the Sellers are Earl F. Bates, James F. Cozzetto and Elaine
Cozzetto, including amendments and addenda thereto, which Purchase Agreements are originally
dated June 14, 2000, February 10, 2001, and J. anuary 28, 2002. Copies of said Purchase
Agreements and all Addenda and Amendments thereto are attached hereto as Exhibit A and
incorporated herein by this reference.

C. Grantors are assigning their interest in the Purchase Agreements to LLC by this
document.

AGREEMENT

In consideration of the above and the mutual promises contained in this Assignment, the receipt
and sufficiency of which are acknowledged, the parties hereto agree as follows:

' 1. Assignment of Purchase Agreements. For value received, Grantors hereby assign,
transfer, and convey to LLC all of Grantor's right, title, obligation, and interest in and to the
Purchase Agreements.

2, Assumption of Obligations. LLC agrees to and hereby assumes all of the obligations of
Grantor as Purchaser under the Purchase Agreements,

3. Grantor's Representations and Warranties. Grantors represent and warrant that:
(a) Grantors have good right to assign the Purchase Agreements;

(®)  No other person has any right, title, obligation, or interest in the Purchase
Agreements;

(©) The execution, delivery, and performance of this Assignment will not violate any
requirement of law or any contractual obligation applicable to or binding upon Grantors.

EXHIBIT E
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4, Governing Law. This Assignment shall be governed by the laws of the state of
Washington.

5. Effective Date. The effective date of this Assignment is July 'Z_d?{ 2004,

(nid & Banh= 4 5 o OB~

David E. Barnett Kristine E. Bamett .
STATE OF WASHINGTON )

) SS.
COUNTY OF KING )

I certify that I know or have satisfactory evidence that David E. Barnett and
Kristine E. Barnett are the persons who appeared before me and said persons acknowledged that
they signed this instrument and acknowledged it to be their free and voluntary act for the uses
and purposes mentioned in the instrument.

DATED: Jok; u’ﬂ*: 2ce-

Notary Seal _ >

By Notary Public

(Print Name)

i o e My appointment expires: S /2 o

Doc ID: SEADOCS:182961.1
07/20/04
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PURCHASE, SALE AND OPTION AGREEMENT

THIS PURCHASE, SALE AND OPTION AGREEMENT (hereinafter "Agreement") is
made and entered into this [‘_/ﬁday of Tg ne. , 2000, by and between EARL F.
BATES, a married man as hlS separate estate, and JAMES F. COZZETTO and ELAINE

COZZETTO, husband and wife, (hereinafter "Seller"), and DAVID E. BARNE'IT and KRISTINE
E. BARNE’I;I‘, husband and wife, and/or Assigns, (hereinafter "Purchaser"), with reference to the
following facts:

A, Seller desu'es to sell to Purchaser Seller's interest in the real property located in

Clark County, Washington, more particularly described in Exhibit "A", attached hereto and v

incorporated herein by this reference, together with other improvements and outbuildings that are.

. now on the premises, unless otherwise provided herein (hereinafter the "Property™).

B. Purchaser desires to purchase Seller's interest in the Property for the cons1derahon

and upon the terms set forth in this Agreement.

NOW, THEREFORE, the parties agree as follows:

1. NONREFUNDABLE EARNEST MONEY DEPOSIT. Purchaser agrees to.pay to

Seller a ponrefindable earnest money deposit of Two Hundred Twenty-Two Thousand and 00/ 106

Dollars ($222,000.00) in the form of cash, in two (2) installments, in partial payment of the

_ purchase price. Purchaser herewith delivers directly to Seller and/or to such person and/or entity as

_Seller shall _designate, and/or shall so deliver within five (5) days of the execution of thls

Agreement by both parties, the first installment in the sum of One Hundred Twenty-Two Thousand

& 00/100 Dollars ($122,000.00) cash. The second installment of Ope Hundred Thousand and

| 4 00/ 100 Deollars ($100,000. 00) cash shall be delivered directly to Seller and/or such person and/or

PURCHASE, SALE AND OPTION AGREEMENT - 1
(11130011/Co1)

EXHIBIT F /ﬁ’
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entity as Seller shall designate, within thirty (30) days of the a:ecuﬁbn'ofthis Agresment by both
parties. The earnest money deposit shall be nonreﬁmdable and shall immediately be the sole
- property of Seller. The amount of the earest money deposit and its being nonrefundable has been
specifically bargained for, and is part of the consxderauon for entering into this Agreement. In
establishing the amount of this deposit and its being nonrefundable, the parties agree that __the
amount is roasonable compensation to Seller as of the time this Agreement is being executed, for
taking the-Property off the market and for the risk of incurring the damages Seller could suffer as a
result of Purchaser’s failure to close this transaction, including, without limitation, the risk of
freezing the purchase price or losing the opportunity to sell for a higher price, the risk that the
market for the Property could drop substantially, the lost time value of Seller’s equity resulting
~ from any delay in receiving payment of its equity, lost opportunities for other investments, changes
in the availability and cost of financing for Seller’s subsequent investments, and costs that Seller
could incur as a result of the Purchaser’s default. Purchaser‘ hex"eby acknowledges he has been
advised that Seller is foregoing negotiations with other potential purchasers who have submitted
written offers to purchase the Property. -

2, PURCHASE AND SALE.. Sellers shall sell the Property to Purchaser, and
' Purchaser shall purchase the Property from Seller upon the terms herein set forth.

3. PURCHASE PRICE AND PAYMENT. The purchase price for the Property and

for the two (2) Optxon(s) to purchase additional real properties of Seller as set forth hereinafter in
this Agmement, shall be Four Million, Four Hundred F orty—Three Thousand, One Hundred Twenty
& 00/100 Dollars ($4 443 120 00) and shall be paid all in cash, at closmg, against which the

$222 ,000.00 eamnest money deposit shall be credited and apphed

PURCHASE, SALE AND OPTION AGREEMENT - 2 £E 54
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4. CONDITION OF TITLE, CONVEYANCE AND TITLE INSURANCE.

4.1 Tite Cgmmitment. “Title Company” shall mean Fidelity National Title of
Vancouver, Washington. Seller shall, w1thm five (5) days of execution of this Agreement by both
partles cause Title Company to deliver to Purchaser a preliminary commﬂment for title insurance
covering the Property together with a legible copy of all recorded items or exceptions disclosed
therein. Seller agrees to remove on or before closing any:

A. Excepuons for real estate contracts, mortgages, deeds of trust,
assignment of rents and leases, ﬁnancmg statements (except those granted by tenants against their
leasehold 1mprovements) and any other encumbrances for monetary liabilities or obligations to
other persons or entities (excluding Property tax assessments such as LID’s and ULID’s);

B. Exceptions for the payment of real estate excise and sales taxes, and
any delinquent real estate taxes; and

C. Exceptions relating to due authorization, execution and/er delivery
of the deed to Purchaser.

Purchaser shall, within ten (10) days of receipt of the commitment, give notice to Seller of |

any title exceptions (other than those described above) which are d.lsapproved by Purchaser (the
Objectxons”), any exceptions not so objected to are referred to as “Permitted Exceptions.” Upon

receipt of Purchaser’s s notlce Seller shall have ten (10) days to notify Purchaser that the Objechons
have been cured, will be cured before closing, or that Seller is unable or unwilling to eliminate the
Objection(s). Purchaser shall have ten (10) days to reply to Seller that he agrees to accept title
subject to the Objection(s) which Seller has nouﬁed Purchasér it is unwilling or unable to remove,
or to terminate the Agreement. If Purchaser elects not to terminate the Agreement and instead to
accept title subject to one or more Objections, those Objections shall thereafter be considered

PURCHASE, SALE AND OPTION AGREEMENT - 3 /
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- Permitted Exceptions. If additional exceptions to title are disclosed by supplemental reports to the
commltment, or by any/and all sm'veys of the Property including a survey Purchaser intends to
have conducted as part of his investigation and due diligence with- r&cpect to the Property for this
purchase and sale, Purchaser and Seller shall proceed to review such new tltle excepuons in
accordance wrth the provisions of this secuon with Purchaser having ten (I 0) days to review and
comment upon such new title exception and Seller having ten (10) days to respond whether it will
remove the new Objection. P:rom 'the date hereof until the closing or termination of the Ag'reemeqt,
Seller shall not enter into any restriction, easement, covenant, Or contract regarding the Property not
removed from title prior to Closing. Seller authorizes Purchaser to apply, on behalf of the parties,

as soon as practical for the preliminary commitment for title insurance. The parties shall each pay
one-half (2) of any cancellation fee for such commitment or policy. Purchaser’s survey(s) shall be
at Purchaser s sole expense.

4.2 Condition of Title. Seller covenants to convey the Property to Purchaser by

statutory warranty deed, SUBJECT TO any and all exceptions, encumbrances, encroachments
(including but not limited to any claim(s) based upon adverse possession or similar legal théorir)

and/or anomalies of title discovered and/or disclosed by the Purchaser’s survey(s). Closing shall be

conditioned upon Title Company issuing or committing to issue to Purchaser a standard ALTA '

owner’s policy of title insurance in the amount of the Purchase Pnce msunng fee title in the

Property vested in Purchaser free and cléar of all matters except the Permltted Exceptrons the Lien
of current real Property taxes not yet due and payable, and those matters excluded from coverage by
the standard exceptions and exclusions contained in the form of title insurance policy required

hereby. If the Purchaser Opts to purchase an extended owner’s policy, the Purchaser shall pa.y the

PURCHASE, SALE AND OPTION AGREEMENT . 4 AL
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difference in cost between the sta.ndard owner’s pohcy, and the extended owner’s pohcy, and any
other costs related to obtaining and/or issaing the extended owner’s policy. |
5. . CLOSING DATE AND POSSESSION.

5.1 | Closing Date. The closing date shall be that date which is ninety (90) days
after Purchaser’s written notice to Seller that Purchaser has acquired and is ready to pa}; the cash
purchase price and close this purchase and sale. The ninety (90) day period is for the purpose of
facilitating Seller’s investigation and exercise of due diligence with respect to prospective
properties to be designated and acquired in an IRC Section 1031 exchange by Seller. PROVIDED,
HOWEVER, Seller may, as soon as he is ready to close, designate an earlier closing date prior to .
the expiration of the mnety (90) day peried. PROVIDED FURTHER, HOWEVER, the closing
-' .shall occur on or before December 31, 2000 unless Seller opts to close in the year 2001, in which
event closing shall occur on or before January 15, 2001. There shall be no extensions of the
eforementioned dates for closing, except as approved by Seller, or as requested by Seller for

purposes of facilitating an IRC Section 1031 exchange, or to facilitate Seller’s desire to close ina

d1ﬂ‘erent tax year.

3.2 Closing Enity and Location. Closing shall occur in the office of Fidelity
National Title in Vancouver, Washington. Each party shall cause the necessary instruments and

documents to be deposited with said title company, or.such other title insurance company which
will insure the Property for this purchase and sale, sufficiently in advance of the closmg date to
facilitate an orderly closing. '

5.3  Possession. Purchaser shall be entitled to possession of the Property on

December 31, 2000, | 4)94

PURCHASE, SALE AND OPTION AGREEMENT - 5 _ £ 4. v



6. REPRESENTATIONS AND WARRANTIES. Seller and Purchaser cach make the
following representations and warranties, all of which shall survive tl.xe closing date aqd delivery of
the deed. | |

6.1  Seller's Representations and Warranties.

A Seller is the‘legal owner and has full Power to convey title to the
Property subject to the matters set forth in paragraph 4 above. - |

B. To the best of Seller’s knowledge, there is no litigatioxi pending or
threatened against Seller (or any basis for any claim) that arises out of the ownership of the
Property and that _might materially and detrimentally affect (1) the use or operation of the Property
for Purchaser’s intended use, or (2) the ability of Seller to perform his obligations under this
Agreement, or (3) the value of thg Property.

C. Seﬁef. is nc;t a “foreign persoﬁ’-’ as defined in Secﬁon 1445 of the
Internal Revenue Code of 1986, as amended and any related regulations.

D. Seller makes no representations or warranties other than as stated in
_this Agreement. |

E.  Seller makes no warranties of habitabilﬂy, or warranties as to the

fitness of the Property for any particular use whatsoever, Specifically, Seller makes no

representations or warranties of habitability or otherwise with respect to the dwelling structures and
'Iother outbuilding(s) and improvement(s) on the Property.

F. .Seller makes no repr.%entaticns or warranties as to the Property
being in compliance with specific or general building, use or zoning restrictions 6rregulaﬁons.

G. Seller has not had the Property surveyed for this sale as to accuracies

or discrepancies in boundaries or set back requirements or regulations. Any and all discussions

PURCHASE. SALE AND OPTION AGREEMENT - 6 /4.



and/or references to size and/or acreage of the Property, to include any such refexencw in the
Exhibits to this Agreement, are estimates only.

H Seller makes no f;presentaﬁons Or warranties as to status or
compliance of water, sewage disposal, soil or subterranean stability or structure, building stability
or structure, utilities, or the ;;resence or absence of hazardous or toxic substances or wéste,
including but not limited to asbestos, urea-formaldehyde and lead-based paint hazards, -

63  Purchaser's Representations and Warranties. i

| A Purchaser has or will research and inspect the Property prior to the
closing date. Said research and inspection, at Purchaéer's cost and expense, shall include, but not be
limited t0, as deemed necessary in Purchaser’s judgment ;lone, the status of the Property as to title,
boundaries, set backs, soil or subterranean stability or structure, building stability or structure,
Wwater, sewage disposal, utilities, pest infestation, presence of a§bestos or urea-formaldehyde, or
presence of hazardous or toxic waste, presence of lead-based paint, and all matters relative to
Purchaser's intended present and future uses of the Property. Purchaser shall conduct his own
research and inspection of building, sewage disposal, use and zoning ;'cstrictions or reéu}aﬁons with
reference to his intended present and future uses of the Property.

B.  Purchaser represents that he accepts the Property AS IS in its current
condition and acknowledges that he is not reiying upon any representations or warrantig
concerning ‘the Property made by Seller or iﬁs agents, employees, or represent;ﬁves

C. Purchaser represents that he wﬂl be, on the closing date, ﬁnancxally

able to pay for and complete all payments and covenants of this Agreement.

i
/4.
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7. ASSIGNMEN"I‘. Purchaser shall immediately potify Seller of any assignment of

Purchaser’s interest, rights and obligations 'l_mder- this Agreement, and such notification shall
provide to Seller the name, address, and telephone number of the'assignee. -
8. DEFAULT.

8.1 Ifthe purchase and sale fails to close due to default by Purchaser, Seller’s
sole and exclusive remedy shall bé to terminate this Agreement and retain the earneet money
deposit as liquidated damages. Seller hereby releases any and all right to speclﬁc performance of
this Agreement. Seller also releases any and all right to recover actual damages incurred as a result
of Purchaser’s default. Seller does not release, however, the right to be indemnified by Purchaser,
or the right to recover damages which may arise from Ptm:haser’s acts with resped to the Property,
including but not limited to any unpaid mechanics and materialman’s and professional services
Hens. In establishing this liquidated da:ﬁages amount, the parties agree that the amount is a
reasonable estimate, as of the Vtime this Agreement is being executed, of the risks and damages
Seller could suffer as a result of Purchaser’s failure to close this transaction, including, without
limitation, the risk of freezing the purchase price or loeing the opportunity to sell for a higher price,
the risk that the market for the Property could drop substantlally, the lost time value of Seller’s
equity multmg from any delay in receiving payment of its equity, lost opportunities for other
investments, changes in the availability and cost of financing for Seller’s subsequent i investments,
and costs that Seller could incur as a result of the Purchaser’s defavlt. The foregoing provisions
have been bargained for by the parties are part of the consideration for S.eller taking the Property

off the market, and represent the agreement of the parties ag to what the Seller’s remedy will be if

i

PURCHASE, SALE AND OPTION AGREEMENT - 8 Y.
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82  Seller's Default. If Seller defaults in the performance of any of his

obligaﬁons hereunder, Purchaser may terminate this Agreement, or pursue any other remedies to

which he may be entitled, mcludmg specific performance. PROVIDED, HOWEVER, Purchaser -

acknowledges that there will not be a refund of the earnest money deposit as same is noarefindable
as set forth in paragraph 1. above. N
9. PRORATIONS AND ADJUSTMENTS.

9.1  Closing Date Prorate. On the closing date, real Property taxes and any
personal Property taxes, if any, payable in the year of closing, and rents and utilities constituting
liens against the Property, shall be prorated between the parties as of the closing date.

92  After Closing Date. Purchaser shall assume, on 'tbg closing date, the

obligation for all real and personal Property taxes, utilities and rents, and assessments which shall

affect the Property after said date.
10. . NOTICES.

10.1 Notice(s) and Delivery/Service Thereof Notices hereunder shall be in

‘writing and may be mailed or personally delivered or served. If mailed, such notices shall be sent

postage prepaxd, certified or registered mail, return receipt requested, and the notice shall be

deemed served on the third day after the postmark, i urespective of actual receipt of said notice by
the addressee. Notices shall be mailed, delivered or served as follows:

To Purchaser : David E. Barnett
Kristine E. Barnett N
Olympin  Wa_ qgp7

PURCHASE, SALE AND OPTION AGREEMENT - 9



With Copy to :

To Seller : Earl F. Bates James F. Cozzetto
HCR 62, Box 452 Elaine Cozzetto . .
Madras, OR: 97741 B de) E Mmiddie LWa

Au(‘null/&/’ WA 71?@4-7

With Copies to: Ermest L. Nicholson FBR Realty, Inc.
7700 N.E. 26* Avenue Atin: Keith Pfeifer
Vancouver, WA 98665 6100 N.E. Highway 99
Vancouver, WA 98665

Eitiler party may change such address for notice by designating the same in Wntmg and mailing or
serving such writing to or upon the other party.

10.2  Facsimile Transmission. | Facsimile transmission of any signed original
document, except written notice(s) pursuant to paragraph IO.iI -above, and retransmission of aﬁy
signed facsimile transmission shall be the same as transmission of an original document. At the
request of either party or the closing agent or Title Company, the parties will confirm facsimile
transmitted signatures by signing an original document.

11.  COMPUTATION OF TIME. Unless otherwise expmsly specified herein, -any

penod of time specxﬁed in this Agreetient shall expire at 5:00 p.m. of the last caléndar day of the
specxﬁed penod of time, unlms the last day i is Saturday, Smday or a legal holiday, as prescribed in
RCW 1.16.050, in which event the specified time shall expire at 5:00 p-m. on the next business day.

Any specified period of seven (7) days or less shall include business days only.
12.  OPTION(S) TO PURCHASE. L - '
Grant of Option(s): Termination and Expiration of Option(s). While this

Agreement is in full force and eﬁ'ect, and provided that Purchaser closes the p;ﬁ'chase and sale of

PURCHASE. SALE AND OPTION AGREEMENT - 10
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h the real Property described in Exhibit “A” hereto, (hereinafter “Parcel A”), Seller hereby gives and
grants to Purchaser the exclusive option to purchase from Seller the Clark County, Washington real
property described in Exhibits “B” and “C™ hereto, which exhibits are incorporated herein by this _
reference (hereinafter “Parcel B” and “Parcel C”). Purchaser’s right to exercise and purchase
Parcels B and C pursuant to this grant of option shall immediately terminate and expire as of the
date that Purchaser fails to properly and timely close the purchase and sale of Parcel A. Purchaser
must exercise and close the purchase of Parcel B before he shall be entitled to exercise and
purchase Parcel C. Purchaser’s right to exercise and purchase Parcel C pursuant to this grant of
option shall immediately terminate and expire as of the date Purchaser fails to propérly and timely
close the purchase of Parcel B.

122 Exercise of Option and Purchase of Parcel B. Purchaser shall be required to
exercise his option to purchase Par-cel B at the time of, and as part and parcel of, the closing of the
purchas§ of Parcel A. Exe_rcising this option shall consist of immediately éxecuting a purchase and
sale agreement for Parcel B, substantially in the form of this Agreement. The'purchase price and
payment for Parcel B shall be Four Million, Four Hundred Forty-Three, Oné Hundred Twenty and .
00/100 Dollars ($4,443,120.00), and shall be paid all in cash at closing. Upon executing the
purchase and sale agreement for Parcel B, Purchaser shall immediately deﬁva directly to Seller
and/or to such person and/or entity as Seller shall designate, and/or shall so deliv_:r within five (5)
days of execution of the purchase and sale agreement for- Parcel B, the sum of Two Hundred
Twenty-Two Thousand and 00/100 Dollars ($222,000.00) in the form of cash 25 camest money in
partial payment of the purchase price. This earnest money deposit shall be nonrefundable and shall
immediately be the sole property of Seller. The closing date for the purchase of Parcel B shall be a

date no later than the one (1) year anniversary date of the closing of the purchase and sale of Parcel 'Jﬂ(
PURCHASE, SALE AND OPTION AGREEMENT - 11 £e,
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Beseda Land Surveying 00-15LD2 .

19417 NE 42 CT. . 6/1/2000
* Ridgefield, WA 98642-8904 - NIBpw
" Exhibit“B”
. Legal Description )
Middle “One-Third” L

Bates & Cozzetto to Barnett - Parcel B

That portioﬁ of the North Half of the Northeast Quarter of Section 8, Township 4 North,
Range 1 East, Willamette Meridian, Clark County, Washington, described as follows: :

Commencing at a railroad spike marking the North Quarter Corner of Section 8 as shown
in Book 27 of surveys at Page 134, Records of the Clark County Auditor; Thence South
88°10°18” East, along the North line of the Northeast Quarter of Section 8 for a distance
0f 921.75 feet to the POINT OF BEGINNING. Thence continuing along said North line,
South 88° 10°18” East, 921.26 feet; Thence South 01°29°02" West, parallel with the West
line of said Northeast Quarter, 1316.97 feet to the South line of the North Half of said
Northeast Quarter; Thence North 88°07°39” West, along said South line, 921.26 feet;
Thence North 01°29°02” East, 1316.26 feet to the POINT OF BEGINNING.

Except County Roads.

Subj_ect to easements & restriction of record.




Beseda Land Surveying _ 00-15LD3

19417 NE 42 CT. 6/1/2000
Ridgefield, WA 98642-8904 ) NIB/pw
Exhibit “C”
Legal Description
East “One-Third” )

Bates & Cozzetto to Barnett - Parcel C
That portion of the Northeast. Quarter of the Northeast Quarter of Section 8 and the West

'Half of the Northwest Quarter of Section 9, Township 4 North, Range 1 East, Willamette

Meridian, Clark County, Washington described as follows:

Commencing at a railroad spike marking the North Quarter Corner of Section 8 as shown
in Book 27 of surveys at Page 134, Records of the Clark County Auditor; Thence South
88°10°18” East, along the North line of the Northeast Quarter of Section 8 for a distance
of 1843.02 feet to Highway Engineer’s Station DB 9 + 50 on the DB line of SR 5 as
shown on the Washington State Department of Highways Right of Way Plan “Ridgefield
Junction to Woodland” Sheet 5 of 12 sheets dated August 10, 1965; Thence South
01°49°42” West, 20.00 feet; Thence South 78°34739” East, 90.00 feet to a point 35 feet
right of HES DB 10 + 38.74 (R'W Plan); Thence South 34°20°13” East, 451.85 feet to a
point 65 feet left of HES Co. Rd. No. 25 44 + 81.63 PT (R/'W Plan); Thence South
16°33°29” East, 386.57 feet to a point 50 feet left of HES Co. Rd. No. 25 40 + 50 R/W
Plan); Thence South 88°22317 East, 50.00 feet to HES Co. Rd. No. 25 40 + 50 said
point being on the section line between Sections 8 and 9, Thence South 88°22°31” East,

© 50.00 feet; Thence North 01°37°29” East, parallel with the West line of the Northwest

Quarter of Section 9 for a distance of 100.00 feet, Thence South 80°57°04” East, 42.57
feet to a point 160 feet left of the SR 5 “L” Line (R/W Plan); Thence South 16°24°49”
East, parallel with and 160 feet from when measured perpendicular to the SR 5 “L” Line
(R/W Plan), 586.32 feet to HES L 535 + 50 (R/W Plan); Thence South 27°43°24” East,
101.98 feet to a point 140 feet left of HES L 534 + 50 (R/W Plan), Thence South
16°24°49” East, parallel with and 140 feet from when measured perpendicular to the SR
5 “L” Line (R/W Plan), 450.00 feet to a point 140.00 feet left of HES L 530 + 00 (R/'W
Plan); thence South 15°35°42” East, 253.51 feet ta the South line of the North Half of the
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Southwest Quarter of the Northwest Quarter of Section 9; Thence, North 88°31°16”

West, along said South line 537.76 feet to the West line of said Northwest Quarter;

Thence North 01°37°29” East, along said West line, 858.79 feet; Thence North 88°07°39”

West, 435.00 feet; Thence South 01°37°29” West, 200.00 feet to the South line of the

North Half of the Northeast Quarter of Section 8; Thence North 88°07°39” West, along
- said South line, 365.31 feet; Thence North 01°29°02” East, parallel with the West line of
 said Northeast Quarter, 1316.97 feet to the POINT OF BEGINNING.

Except Public Roads.

Subject to easements and restrictions of record.
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between
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Salishan-Mohegan, LLC

Dated as of September 21, 2004, as amended and restated as of February 5, 2005
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DEVELOPMENT AGREEMENT

This Development Agreement as of February 5, 2005 amends and restates in its entirety the
Devziopment Agreement that was dated and made effective as of September 21, 2004 (the “Effective
Date”) by and between the Cowiitz Indian Tribe, a federally recognized Indian tribe (the "Tribe"), and
Saliz:} an-Mohegan, LLG, a Washington limited liability company (the *Developer”).

RECITALS

A The Tribe is a federally recognized Indian tribe and intends to acquire certain Property
located in Clark County, Washington, which is more particularly described in Exhibit A attached hereto.
On ar zbout March 2, 2004, the Tribe filed an application with the United States Department of the Interior
to accept that Property into trust for the Tribe for gaming purposes pursuant to 25 C.F.R. Part 151 and 25
Uu.s.2 §a7e. :

B. Consistent with the Tribe’s goals and U.S. federal government policies of tribal self-
sufficiency, the Tribe desires to negotiate and enter into a Tribal-State Compact with the State of

C. The Tribe has determined that it would be in its best interest to retain Developer in
accordance with the terms hereof for the planning, designing, development, construction, furnishing and
financing of the improvements to the Propertty while retaining for itsef all proprietary interest in gaming
and all other activities at the Property and proprietary contro! over Tribal lands.

D. Accordingly, the Tribe desires to retain, on an exclusive basis, the services of Developer
to administer and oversee the planning, designing, development, construction, fumnishing and financing of
the dsuired improvements to the Property during the term of this Agreement, and Developer desires to so
act, all in accordance with and otherwise subject to the provisions of this Agreement.

E. The Developer is not being engaged under the terms of this Agreement to provide any
services or advice with respect to the management of Gaming or any planning, organizing, directing or
coordirating related thereto.

NOW, THEREFORE, in consideration of the payment of |~ ‘and the mutual
cover.ants, conditions and promises herein contained and other good and valuable ‘&‘nsideraﬁon, the
receipt and legal sufficiency of which are expressly acknowledged, the Tribe and Developer hereby agree
as follows: .

ARTICLE 1. DEFINITIONS

1.1 - Defined Terms. The following terms shall have the meanings hereinafter st forth, except as
othervsis2 expressly provided or unless the context otherwise requires:

*Acguisition Budget® shall have the meaning set forth in Section 2.5(a).
“Advances Rate” shall have the meaning set forth in Section 5.1(a).
 “Affiliate” and words of similar import shall mean, with respect to a specified Person, any

other Parson that directly or indirectly through one or more intermediaries confrols, is controlied by, or is
under common control with the specified Person. For the purpose of this definition, “control® means the
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ability vo directly or indirectly, by voting securities, partnership or member interests, contract or otherwise,
direct or cause the direction of the policies or management of the specified Person.

‘Agreement” shall mean this Development Agreement together with all exhibits hereto, as
the szme may hereinafter be amended, supplemented, restated or replaced from ime to time.

“Approved Concept Program” shalf have the meaning set forth in Section 2.4(a).
“Approved Facllity Budaef® shall have the meaning set forth in Section 2.5(a).

“Approved Plan™ shall mean the Approved Facility Budget and the Approved Concept
Program for the Property as described in Sections 2.4 and 2.5 as the same may be modiiied pursuant to

Secticns 2.4 and 2.5.

“Approved Plans and Specifications® shail have the meaning set forth in Section 2.6.

“Architect’ shall h_ava the meaning set forth in Section 2.3(a).
“Architect Agreement” shall have the meaning set forth in Section 2.3(a).
“Board” shall mean the Development Board.

"Bureau of Indian Affairs™ or "BIA” shall mean the Bureau of Indian Affairs under the
Depznrnent of the Interior of the United States of America. :

“Cash F| From lons” shall mean net income of the Enterprise (before
exiradidinary items), plus (to the extent subtracted in such calculation of net income of the Enterprise)
depreciation, amortization, all other non-cash expenses, interest expense and management fees {within
the meaning of IGRA), all computed in accordance with GAAP consistently applied. For purposes of this
definition, the term "Enterprise” shall mean the business enterprise owned by the Tribe for the conduct of
Gaming at the Project, and which shall include any other lawful commercial activity allowed in or at the
Project, including, but not limited to, the sale of food and alcohol, tobacoo, gitts and souvenirs, any hotel,
any entertainment faciiities, restaurant, convention and meeting facilities, child care facility, conveniencs
store, siwrvice station or parking. :

-

“Competitive Facility" shall mean any Gaming operation that is located w:thlnf— i

the Property, whether existing or proposed to be opened at any time during the term of the Agreement,
that is cnned, leased and/or operated by the Tribe or Developer or an Affiliate of the Tribe or Developer.

"Concept Program” shall have the meaning set forth in Section 2.4(a).
“Confidential information® shall have the meaning set forth in Section 9.20.
“Construction Agreement” shall have the meaning set forth in Se¢tion 3.2.
“Construction Budget® shall have the meaning set forth in Section 2.5(a).
“Consultants® shall have the meaning set forth in Section 2.1(a).



- ‘Design Budget” shall have the meaning set forth in Section 2.5(a).
“Design Build Contract” shall have the meaning set forth in Section 2.3(b).
“Design Build Contractor” shall have the meaning set forth in Section 2.3(b).
“Develop® and words of similar import such as “Development” shall mean any activity
involved in administering and overseeing the planning, design, construction, equipping, fumishing and
financing of any improvements to the Property undertaken during the term of this Agreement.

“De\)elggr' shall mean Salishan-Mohegan, LLC, a Washington limited liability company,
together with its permitted successors and assigns.

‘Development Board” or “Board” shall mean the committee established pursuant to

Section 2.2 hereof.
‘Development Fees" shall have the meaning set forth in Section 5.4.
“Effective Date® means the date set forth in the opening paragraph of this Agreement.
“Eacilties” shall mean the buildings, improvements, fumishings, fixtures and équipment.

now or hereafter located on the Property as part of the Project or infrastructure located on the Property in
support of the Project and constructed, acquired or added as part of the Project.

“Eacility Budget” shall have the meaning set forth in Section 2.5(a).

‘EE&E Budget” shall have the meaning set forth in Section 2.5(a).
‘Einancing” shall have the meaning set forlh in Section 5.3 of this Agreement.
“Eorce Majeure Event” shall have the meaning set forth iri Section 9.22.

“Gaming" shall mean any and all activities that is or was defined as Class Il or Class Il
Gaming under IGRA and any gaming activity authorized under any Compact.

“GAAP" shall mean generally accepted accounting principles set forth in the opinions and
pronouncements of the Accounting Principles Board of the American Institute of Certified Public
Accountants and statements and pronouncements of the Financial Accounting Standards Board or in
such other statements by such other entity as has been approved by a significant segment of the
accounting profession. : : -

“General Contractor” shall have the meaning set forth in Section 3.1.

“IGRA” shall mean the Indian Gaming Regulatory Act of 1988, PL 100497, 25 U.S.C. §§
2701 et seq. as it may, from time to time, be amended.

“Intergovernmental Agreement” or "Memorandum of Understanding” shall have the
meaning set forth in Section 2. 1(f).

“Interim Advances" shall have the meaning set forth in Section 5.1(a).
'ngél Requirements” shall mean singularly and collectively, any Compact, IGRA, all

Tribal Ordinances, including, without limitation, any Tribal Gaming Ordinance, and all other applicable
federal, state and tribal laws, rules and regulations,



“Material Bydget Amendment” shall have the meaning set forth in Section 2.5(b).
“Material Concept Amendment” shall have the meaning set forth in Section 2.4(b).
"Material Specifications Amendment” shall have the meaning set forth in Section 2.6(b).

"Minimum Monthly Payment" shall mearl ™~ per montf, payable on the fiteenth
(15™) day of each month after the Commencement of Operations;"prorated for the first month following

such Commencement of Operations, so long as the Tribe is 2 party to a managemsent contract within the
meaning of IGRA with respect to the Project.

“NEPA" shall have the meaning set forth in Section 2.7(a).

“Onen to the Public,” “First Open to the Public," “Opening_Date” or “Commencement of
Operstions” shall mean the date upon which all material components of the Project as contemplated by
the Approved Plans and Specifications are placed in service-and substantially all of the Fadilities to be
initially' developed are open for business,

“National Indian Gaming Commission” or "NIGC” shall mean the commission estabiished
pursusint to 25 U.S.C, § 2704.

“Non-Tribal Goveinmental Approvals” shall have the meaning set forth in Section 6.4(a).

“Option” shall have the meaning set forth in Section 2.8(a).
"Optional Advances" shall have the meaning set forth in Section 5.1(e).

‘Parties” shall mean the Tribe and the Developer, together with their permitted
successors and assigns.

“Person™ shall mean any individual, corporation, partnership, limited liabifity company,
joint vanture, association, joint-stock company, trust, unincorporated organization, government or any
agency or political subdivision thereof or any other entity.

“Plans and Specifications"” shall have the meaning set forth in Section 2.6(b).
“Pre-Financing Budget" shall have the meaning set forth in Section 2 1(k).
‘Pre-Financing Expenses” shall have the meaning set forth in Section 5.1(d).

“Pre-Financing Goals” shall mean the’ Tribe or the Developer entering into a binding
agreement for the acquisition of the Property, approval of the application and other prerequisites for
having the Property Taken into Trust by the United States of America for the benefit of the Tribe, the Tribe
entering into the Compact, and obtaining firm and enforceable commitments for the Financing.

"Pre-Financing Phase" shall mean the period of time that starts on the Effective Date and
ends when the Financing has been closed and funds are available therefrom to the Tribe to permit
compietion of the Project.

"Brority Payment” shall mean a payment made from Cash Flow From Operations after
the Minimum Monthly Payment is made and before any other payments or distributions from Cash Flow
From Operations are made including, without limitation, additional distributions or payments to the Tribe
and management and consulting fees and expenses payable or reimbursable to a third party.

“Professionals” shall have the meaning set forth in Section 2.3(c).”
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“Project” shall mean all commercial enterprises, existing at any time on or after the
Effective Date on the Property including, without limitation, all Gaming and all related and ancillary
commercial activities in support of any such commercial enterprises.

“Project Costs" shall mean the sum of- (1) all so-called "hard” and “soft” costs incurred in
acquiring the Property and realizing all governmental approvals and conditions necessary for Project
purposes, including Gaming and having the Property Taken into Trust, and planning, developing,
designing, constructing, equipping and furnishing any part of the Project, including, without limitation, all
Pre-Financing Expenses; and (2) all financing fees and expenses including, without limitation, interest
payments and any scheduled principal payments on debt incurred to pay the foregoing Project Costs.
Project Costs shall not include any expenditures for or on behalf of any candidate for public office or
expenditures in connection with the support or defeat of any ballot initiative or referendum.

“Property” shall mean the land located in Clark County, Washington, more fully described
in Exhibit A attached hereto, which is acquired by the Tribe pursuant to Section 2.8 and Taken into Trust

or any additional or alternative property Taken into Trust for the Tribe for the purpose of Gaming to be
developed by Developer under this Agreement.

“Recoverable Legal Fees” shall have the meaning set forth in Section 5.1(d).
“Right of First Refusal® shall have the meaning set forth in Section 2.1(a).

“Taken into Trust® or words of similar import shall have the meaning set forth in Section

2.8(d).

“Tribal Advance" shall have the meaning set forth in Section 5.2.

Tribal Gaming Ordinances” shall mean all Tribal Ordinances related to or conceming
Gaming.

“Tribal Ordinances” shall mean all applicable laws, rules and regulations of the Tribe.

“Tribe™ means the Cowiitz Indian Tribe, a federally recognized Indian Tribe, together with
its permitted successors and assigns.

“Uniform Building Codes™ mean the Uniform Building Code (1997 ed.) of the International
Conference of Building Officials, the Uniform Mechanical Code, (1997 ed.) of the International Association
of Plumbing and Mechanical Officials, the Universal Plumbing Code (1997 ed.) of the Intemational
Association of Plumbing and Mechanical Officials, the UFC Uniform Fire Code (1997 ed.), and the NEC
National Electrical Code (1993 ed.). : - "

"Wall Street Journal Prime Rate” means the highest prime rate published daily in the
“Money Rates" section of The Wall Street Journal.

12 Accounting Terms. Unless otherwise indicated, all accounting terms (whether or not such terms
are indicated with initial capital letters) shall have their respective meanings in accordance with GAAP,
consistently applied.

13 Recitals. The recitais set forth above are true and correct and are incorporated herein by
reference.



ARTICLE 2. APPOINTMENT OF DEVELOPER; DEVELOPMENT BOARD; PROJECT DESIGN;
i ACQUISITION OF PROPERTY

7

2.1 Appointment of Developer; Exclusive Rights of Developme

(@) Pursuant to the terms of this Agreement, the Tribe hereby appoints Developer as its
agent and grants to Developer the exclusive right to (j) carry out any and all aclivities that are
hecessary in order to Develop the Project, inciuding, without limitation, facilitating the Tribe's
acquisition of the Property and facilitating the Taking into Trust of the Property and (i) administer
and oversee the planning, design, Development, construction, fumishing, equipping and
Financing of any improvements to the Property between the Effective Date and the
Commencement of Operations, unless this Agreement is earlier terminated as provided for at
$ection 8.1(a). In addition, the Tribe hereby grants to Developer a right of first refusal for any
Siubsequent material expansion or Development of the Property from the Effective Date until the
_Janniversary of the Commencement of Operstions (the “Right of First Refusaf).
Tpon writteh notice by the Tribe of any proposed subsequent Development, Developer shall
axercise or decline to exercise the Right of First Refusal by written notice to the Tribe by the latter
of (i) ninety (90) days from receipt of notice by the Tribe or (i) one (1) year prior to the scheduled
commencement of construction of the subsequent Development. The fees and other terms for
the engagement of Developer for any subsequent Davelopment shall be consistent with the terms
of this Agreement. Subject to the other provisions of this Agreement, Developar's services shall
include advancing funds to retain accountants, altomeys, government, public and media relations
professionals and other consultants (the “Consultants®) experienced in accomplishing itemns
included in the Pre-Financing Goals, which advances shall be part of the “Interim Advances™.
Agreements with such Consultants shall be between those Persons and the Tribe provided that
Developer's prior contracts with the non-attomey Consultants listed in Exhibit B are hereby
gpproved by the Tribe. Notwithstanding the foregoing, Developer may select and retain one or
more law firms to assist it in camying out its responsibilities under this Agreement which firms
! shall serve solely as Developer's atiomeys in connection with this Project. During the Exciusive
' Fleriod, the Tribe and the Affiliates of the Tribe shall not directly or indirectly designate or appoint
(or cause to be designated or appointed) any other Person to act as a developer with respect to
the Project and shall not directly or indirectly Develop or act as a developer with respect to the
Project except where allowed by the express provisions of this Agreement. In addition, during the
Exclusive Period, the Tribe, on the one hand, and Developer, on the other hand, shall not directly
or indirectly build, develop or own .any Compelitive Faciliies or hold any interest in any
~‘ompetitive Facilities except as hereafter agreed by the Parties in writing.

b) Developer recognizes that the Tribe is entering into this Agreement based on the
2xperience and qualifications of its members. The Tribe acknowiedges that it has had the
-3pportunity and has made due inquiry to its satisfaction as to the experience and qualifications of
ihe Developer's members and that it is not relying upon any representations as to the knowledge
and experience of any other employee, agent or consultant of Developer or its- Consultants in
intering into this Agreement.

<) The Tribe recognizes that the Developer is entering into this Agreement based on the
representations of the Tribe as to the Tribe's historic ties and claims to land in Clark County,
\Washington, as described in Exhibit C. The Tribe represents and warrants that such Exhibit is
uccurate and complete. The Developer acknowledges that it is hot relying on any representations
il to the Tribe's historic ties and claims to land in Clark County which are not set out in such
[Z:chibit.

dH The Parties shall act in good faith and fair dealing in camrying out their respective
chiigations and agree to use commercially reasonable efforis and to devote such time and effort
2$ may be commercially reasonable to perform their obligations under this Agreement. Without
himiting the foregoing, Developer shall kesp the Board apprised on a cumrent basis of any material -
information about the Developer's progress in performing its services hereunder. The Tribe, on
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the one hand, and Developer, on the other hand, shall keep the Board informed of any material-
information about the Project that comes into its possession.

(e) The Tribe will negotiate with the State of Washington the Compact with the assistance of
Developer, and shall keep Developer apprised on a current basis of any material developments in
- connection with such Compact negotiations. The Tribe shall seek Developer's input and
assistance in all Compact negotiations that relate to the Project. Developer further acknowiedges
that: (i) the Compact may require the Tribe to agree to terms that could directly impact other
Tribal govemmental interests and concerns, including but not limited to matters not related to the
Project and (ii) it is of utmost importance for the Tribe that the Tribe's sovereignty and
govemmental integrity be protected, and any decision by the Tribe, with respect to the proposed
Compact, despite business or Project implications, must and shall be subject to the Tribe's sole
discretion, provided that, in the event that the Developer determines, in its sole discretion, that
any such terms of the Compact will have a material adverse effect on its interests under this
Agreement, then the Development Fee provided for herein shall be equitably adjusted, or this
Agreement shall be otherwise modified, as the Parties shall agree and, in the event that the

below. The Developer specifically acknowledges an understanding and awareness of the scope
and nature of gaming allowed by compact in the State of Washington as of the date of this
- Agreement.

® The Parties acknowledge that a requirement to obtain state or federal approval of the
- Project may be that the Tribe reach agreement or amend existing agreements with county and
local governmental units with respect to the impact of the. Project on the local community and
related issues (an “Intergovemmental Agreement” or "Memorandum of Understanding”) as well
as with the State of Washington under the terms of the Compact. The Tribe shall seek
Developer's input and assistance in all such negotiations that relate to the Project. Developer
acknowledges and agrees that the Tribe shall have sole discretion in the decision to agree or
disagree with any local or state governmental proposal or demand, provided that, in the event

that the Developer determines, in its sole discretion, that any such terms will have a material
adve_rsa effect on its interests under thls Agreement, then the Dev_elopment Fee provided for

@ The Tribe hereby au!hon'ze; and _éppoints the Developer to be a limited representative of

practicable, shall provide the Tribe with advance notice of such meetings or discussions and the
opportunity to participate therein.

(h) The Tribe shall be the lead party in meetings and discussions with federal, state and local
governmental agencies and officials in connection with the Project. The Tribe shall keep the
Developer apprised on a current basis with respect to such meetings or discussions and, where
practicable and advantageous to the accomplishment of the Pre-Financing Goals, shall provide
the Developer with advance notice of such meetings or discussions and the opportunity to
participate therein.



@ In acting as the Tribe's agent or providing assistance to the Tribe under Sections 2.1(e)
through (h), Developer shall not have the authority or power to bind the Tribe, and any agreement
that binds or purports to bind the Tribe in respect of the Compact, any Intergovemmental
Agreement, or any matter referenced in Section 2.1(g) or (h), shall be deemed to be outside the
scope of any authority granted to Developer by the Tribe hereunder.

()] Subject to the limitations and requirements on Developer set forth eisewhere in this
Agreement including, without limitation, the provisions of Section 2.2 hereof, as exclusive
developer of the Project, Developer shall have the full cooperation and fidelity of the Tribe and be
responsible for assisting the Tribe in (i) procuring all federal, state, county and local governmental
approvals necessary to Develop the Project; (ii) acquiring the Property as provided for at Section
2.8; (ii) administering and overseeing contracts with an Architect, Professionals, General
Contractor, Design Build Contractor and/or Consultants; (iv) purchasing equipment, materials and
supplies in connection with the Project, and (v) securing Financing for the Project. Developer
shall have access to the Property in order to meet its obligations hereunder, oversee all on-site
Persons employed in the construction and Development of the Project and shall have the right to
provide access to the Property to the Architect, Professionals, General Contractor and/or Design
Build Contractor. Developer shail keep the Board apprised of any material information in
Developer's possession that relates to the Pre-Financing Goals and the Development of the
Project The Tribe shall also keep the Board informed of any material information about the Pre-
Financing Goals and the Property. Developer shall not undertake any Development activities
otherwise required or allowed under this Agreement for which funding is not in place pursuant to
(A) the Pre-Financing Budget and the funding therefor provided by the Parties pursuant to
- Section 5.1(a), (B) Financing which has been obtained pursuant to Section 5.3, or (C) such other
funding as is hereafter provided pursuant to Sections 5.1(e) or 5.1(f), below, or by written
agreement of the Parties.

(3] As promptly as practicable but in no event later than sixty (60) days after the Effective
Date of this Agreement, the Developer, in consultation with the Development Board, shall prepare
and submit to the Tribe a written pian of action and a budget for accomplishing the Pre-Financing
Goals, which plan of action and budget shall specify, in reasonable detail, the timing and costs
anticipated in order to accomplish the Pre-Financing Goals, and shall provide for monthly Interim
Advances to the Tribe, as described in Section 5.1(d). Once such plan and budget have been
approved by the Tribe, which approval shall not be unreasonably withheld, such plan and budget
shall, subject to amendment from time to time by the Development Board as permitted herein, be
the “Pre-Financing Budget,” and shall be followed by the Developer unless the Development
Board agrees, in writing, to modify the Pre-Financing Budget and any additional funding required
as a result of such modification has been secured pursuant to Sections 5.1(e) or 5.1(f), below, or
by written agreement of the Parties. The written plan of action included in the Pre-Financing
Budget shall include a schedule of milestones wherein specific Development activities of the
Developer to be undertaken pursuant to this Agreement shali be sequenced and target dates set.
Following approval of the Pre-Financing Budget, the Tribe and the Developer shall each fully
cooperate to ensure, to the extent practicable, that such milestones are achieved on a timely
basis.

()] Except as otherwise provided for in this Agreement, the Tribe hereby covenants and
agrees that, in the event the Property is acquired, the Tribe shall (i) take no action reasonably
likely to cause the United States to refuse to accept the Property in trust or to cause the
termination or failure of any such trust, (ii) not cause any lien, claim, encumbrance, or pledge to
be filed against or otherwise encumber the Property except as approved by the United States and
provided for by the terms of the Financing; and (iii) not cause any lien, claim, encumbrance or
pledge to be filed against or otherwise encumber any of the revenues, cash fiow or profits from
any of the businesses on the Property, except as approved by the United States, if required, and
provided for by the terms of the Financing.
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Development Board.

@@ As of the Effective Date, the Tribe and Developer shall establish the Development Board.
The Board shall have the rights, obligations and powers set forth in this Agreesment. The Board
shall be a committee consisting of six (6) representatives, four (4) of whom are appointed by the
Tribe ("Tribal Representatives”) and two (2) of whom are appointed by Developer ("Developer
Representatives®) provided that two (2) of the Tribal Representatives shall be voting members
and two (2) of the Tribal Representatives shall be hon-voting members, A non-voting Tribal
Representative shall have the right to vote in place of a voting Tribal Representative upon written
delegation by a voting Tribal Representative, but in no case shall the Triba! Represeniativ_eigave
an_anqreaate of more than two (2) votes. | ~

___The Board shall elect a chair who shall exercise such authority and
carry out such responsibilities in such capacity as the Board may from time to time determine.
Either the Tribe or Developer may change its representatives to the Board at any time, provided
that any such change complies with this Saction 2.2, and that notice is provided to the cther
Parties in accordance with the provisions of Section 9.5. The Tribe and the Developer shall each
be entitled to request and receive from the other Party reasonable evidence that the Person(s)
designated by the other Party as members of the Board have been duly appointed. The Parties
may invite individuals who do not sit on the Board to attend Board meetings, provided such
individuals shall provide such assurances in writing regarding non-disclosure of Confidential
information as the Tribe or Developer may reasonably request; and such individuals shall not be
regarded as members of the Board for purposes of this Agreement,

(b) The chair of the Board, subject to the concurrence of the Board, shall set meeting
schedules for the Board in advance of each calendar quarter during the term hereof at a
frequency of at least orie (1) meeting every month, Meetings may be in person.or by telephone
conference, but all members of the Board shall be given a reasonable opportunity to attend or
otherwise participate in such meetings. In addition to the regularly scheduled meetings, any one
(1) voting representative of the Board shall have authority to call a special meeting of the Board
on seventy-two (72) hours advance written notice to the other representatives that comprise the
Board on such date. In order to be effective, any action of the Board must be the result of a
unanimous vote of all four (4) voting members of the Board taken at a duly scheduled or called
meeting of the Board, or the written or electronic consent of all four (4) voting members of the

action shall be determined in the manner provided in Section 8.2. If a Member of the Beard fails
to vote in person or by written or electronic means on any matter presented for a vote at a duly
scheduled or called meeting of the Board or within seventy-two (72) hours of such meeting, he or
she shall be imevocably deemed to have voted affirmatively with regard to such matter The
Board shall appoint an individual to act as recording secretary to keep minutes of each meeting of
the Board. Such minutes for each meeting shall be reviewed and approved as the official

(c) Either party may designate a proxy of its named representative to the Development
Board fo act in the absence of such member, provided that such designation shall be in writing by
the authorized representative of such party and that notice of such designation shall be provided
pursuant to Section 9.5. Such designee shall have the full power and authority to act, vote or
consent on behalf of such member.

Y4
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Employment of Architect or Design Builder and Other Professionals.

(a) At such time as is set out in the action plan included in the Pre-Financing Budget, and if
and only if a Design Building Contractor is not utilized pursuant to Section 2.3(b), Developer shall
select and present to the Board one (1) or more architects with demonstrated experience in
designing and constructing Gaming facilities for the purposes of designing the Facilities and
performing other services in connection with the construction and Development of the Project. If
the Board is dissatisfied with the one or more architects presented to it for its consideration, it
may require the Developer to select and present one or more additional architects for its
consideration. The architect whom the Board selects shall be the “Architect” for purposes of this
Agreement. The agreement with the Architect (the “Architect Agreement”) shall be prepared by
Developer, in consultation with the Board and approved by the Board within sixty (60) days
following the selection of the Architect The Tribe shall enter into the Architect Agreement
provided that the fees and expenses associated with the retention of the Architect shall be within
the reasonable guidelines set by the Board. The Tribe shall assign to Developer its
responsibilities under the agreement in order to allow Developer, on behalf of the Tribe, to
administer and oversee such agreement.

®) In place of an Architect (and a General Contractor), upon approval by the Development
Board and as and when provided for in the action plan included in the Pre-Financing Budget,
Developer may negotiate a Design Build Contract with a Design Build Contractor for the Project
(the "Design Build Contract®). The Tribe shall enter into such Design Build Contract provided that
(i) Developer shall have presented to the Board one (1) or more Design Build Contractors with
demonstrated experience in designing and constructing Gaming facilities; (i) the Board shall have
selected one such Design Build Contractor as the “Design Build Contractor” under this
Agreement; and (jii) the Board shall have approved the Design Build Contract for the selected
Design Build Contractor. If the Board is dissatisfied with the one or more Design Build
Contractors presented to it for its consideration, it may require the Developer to select and
present one (1) or more additional Design Build Contractors to it for its consideration. The Tribe
shall assign to Developer its responsibilities under the Design Build Contract in order to allow
Developer, on behalf of the Tribe, to administer and oversee the Design Build Contract.

© In addition to the Architect or Design Build Contractor, and as and when provided for in
the Pre-Financing Budget, Developer shall present to the Board one (1) or more candidates for
other required professionals, such as interior designers and consulting engineers. If the Board is
dissatisfied with the one (1) or more candidates presented to it for its consideration, it may require
the Developer to select and present one (1) or more additional candidates for its consideration.
Those professionals which the Board selects for the Project shall be the * rofessionals” under
this Agreement. For each Professional selected by the Board, Developer shall negotiate with,
and the Tribe shall enter into an agreement with such Professional. The Tribe shall assign to
Developer its responsibilities under each of such agreements with each of such Professionals in
order to allow Developer, on behalf of the Tribe, to administer such agreements.

(@ Notwithstanding the above, Deveioper shall not have the authority unless otherwise
specifically granted by the Tribe in writing, to initiate any litigation, arbitration or other dispute

- resolution mechanism on behalf of the Tribe; settie any claim brought against the Tribe: or

execute any release or other document which would serve to release or compromise any claim or
rights of the Tribe. Developer's powers with respect to the Architect Agreement, the Design Build
Contract or any contract with a Professional, shall be subject to the oversight authority of the
Board. '

(e) The Tribe hereby agrees that the Tribe shall, in good faith, grant reasonable limited
waivers of sovereign immunity to any party (including, without limitation, the Architect, any Design
Build Contractor and any Professional) which contracts with the Tribe in connection with the
Development of the Project; provided that no such waiver of sovereign immunity shall exceed the
scope or limitation of the waiver of sovereign immunity contained in Section 8.2. The Tribe
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acknowledges that such waivers are necessary and agrees to provide the Architect, the Design
Build Contractor or Professional, as the case may be, with a reasonable means of dispute
resolution in a federal, state or commercial arbitration forum.

{3) Before approving an Architect, Design Build Contractor or Professional, the Board shall
satisfy itself, as part of its due diligence, that the fees and expenses associated with such
agreement are reasonable and are within the Pre-Financing Budget and have been funded. The
Board shall also satisfy itself, before approving any such agreement, that there are no other
legitimate business or legal reasons why the Tribe should not contract with the Architect, Design
Build Contractor or Professional.

Concept Program.

(a) Within ten (10) days of the effective date of the Architect Agreement, or the Design Build
Contract, as the case may be, the Tribe shall discuss with Developer the Tribe's overall concept
and design theme for the Facilities. Pursuant to such discussions, within ninety (90) days of such
effective date, Developer shall, with the assistance of the Architect or the Design Build
Contractor, as the case may be, prepare a plan (the “Concept Program") for the design of the
Facilities, -including, but not limited to, a concept program which shall set forth Developer's and
the Tribe's objectives, overall schedule requirements, major design—criteria, design theme,
general facility size, space requirements, amenities, special uses, special equipment and site
requirements. The Concept Program shall be submitted to the Board for its approval and, once
approved, shall not be subject to change except by action of the Board. Notwithstanding the
foregoing, the Tribe or such Person(s) as the Tribe might designate (and not the Development
Board) shall have final approval, in its sole discretion, of any design elements that reflect on the
Tribe's name, culture, reputation or the like. The Concept Program as last approved (as may
from time to time be modified pursuant to this Section 2.4(a)) shall be referred to as the
“Approved Concept Program.” The costs of preparing the Concept Program shall be included in
the Pre-Financing Budget. '

®) Subject to the terms hereof, during the term of this Agreement, Developer shall review
the Approved Concept Program and may revise the Approved Concept Program from time to
time, as necessary, to refle any unpredicted changes, changed circumstances or events or as
necessary to balance the Approved Facility Budget for the Project or to provide that the Project
Costs do not exceed the available Financing for the Project. Developer shall be allowed to make
such modifications without approval of the Development Board, provided that Developer shall not
make any such modification that, on a cumulative basis with other modifications previously made
without the written approval of the Development Board (i) increases the Approved Facility Budget
for the Project which may resuit in a Material Budget Amendment, (i) changes the overall theme
or brand name of the casino at the Property (other than as required due to termination of rights by
a licensor or franchiser), or (i) makes any change that would cause the Project to violate
applicable laws or regulations (any of the foregoing clauses *I", “ii" or "iii" constituting a "Material
Concept Amendment’). The written consent of the Development Board shall be required to
approve any proposed Material Concept Amendment. Developer shall give the Development
Board prior written notice of any proposed Material Concept Amendment. Further, Developer
shall not make any change to the Approved Concept Program that affects the Tribe's name,
culture, reputation or the like without the Tribe's prior written consent, which consent may be
withheld in the Tribe’'s sole discretion. No less frequently than once a month at the reguiarly
scheduled meeting of the Board, Developer shall provide to the Development Board a report
which sets forth in reasonable detail any changes in the Approved Concept Program, the
Approved Facility Budget and/or the Approved Plans and Specifications which, pursuant to the
terms of this Agreement, do not constitute Material Concept Amendments, Material Budget
Amendments or Material Specifications Amendments.
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2.5

2.6

Acqguisition, Desiqgn, Construction and FF&E Budgets. _

(@ Within sixty (60) days of the Board's approval o(fmme Concept Pr(égur:m, Developer shall
establish a preliminary budget for Property acquisition (the “Acquisition get’), a preliminary
budget for dgsign (thg “Desian Budget’), a preliminary budget for construction (the “Construction
Budget"), and a preliminary budget for the furnishing and equipment ("EF&E Budaget”) for the
Project (the Design Budget, Construction Budget and FF&E Budget, collectively, shall be referred
to as the “Facility Budget”). The Facility Budget shall be submitted to the Development Board for
approval by a vote of its members in accordance with the provisions hereof. The Facility Budget
as last approved by the Development Board and, as may be modified pursuant to this Section 2.5
for the Project, shall be referred to as the “Approved Facility Budget "

) Subject to the terms of this Section 2.5(b), during the term of this Agreement, Developer
shall periadically review the Approved Facility Budget for the Project and may revise the
Approved Facility Budget from time to time, as necessary, fo reflect any unpredicted or
unforeseeable changes, variables or events or to include significant, additional, unanticipated
items of expense. Developer shall be allowed to reallocate part or all of the amount budgeted
with respect to any line item to another line item and to make such other modifications to the
Approved Facliity Budget as Developer deems necessary, unless such modifications, on a
cumulative basis with other modifications previously made without the written approval of the
Development Board, (1) increase the total amount of the ofiginal Approved Facifity Budget by
more than} J (i)) resuit in a fundamental change in the Concept Program
described in Section 2.4(a) abdve or the theme of the Project; or (iii) result in a decrease in the _
projected cash flow of the Project

— {any of the foregoing clauses I through " constituing a “Material Budget
Amendmerft”). All proposed Material Budget Amendments shall require the written approval of
the Board. Developer shall give the Board prior written notice of a proposed Material Budget
Amendment.

© The Tribe acknowiedges that the Approved Facility Budget is intended only to be a
reasonable estimate of the Property acquisition, design, construction and fumishings and
equipment costs of the Project Developer shall not be deemed o have made any guarantee,
warranty or representation whatsoever in connection with the Approved Facility Budget.

Scheratic Design Documents and Plans and Specifications

@) Based upon the Approved Concept Program and the Approved Facility Budget,
Developer shail cause the Architect or the Design Build Contractor, as the case may be, to
prepare schematic desigh documents consisting of drawings and other documents flustrating the
scale and relationship of the proposed Facifities and its components. Developer shall also cause
the Architect or the Design Build Contractor, as the case may be, to prepare for Developer's
review design development documents consisting of drawings and other documents to fix and
describe the size and character of the Facilities as to architectural, structural, mechanical and
electrical systems, materials and such other elements as may be appropriate. Further, the
Architect or the Design Build Contractor, as the case may be, shall advise the Development
Board regarding any preliminary estimates of construction costs. The costs of preparing the
foregoing domments‘anc_l cost estimates shall be included in the Pre-Financing Budget. In the

b) Based upon the design decuments prepared pursuant to Section 2.6(a) above and the
Approved Facility Budget and once Financing has become available for use by the Tribe,
PDeveloper shall cause the Architect or the Design Build Contractor; as the case may be, and

other Professionals, if appropriate, to prepare construction documents consisting of detailed
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drawings, plans and specifications setting forth the detailed requirements for construction of the
Facilites (collectively, the "Plans and Specifications”). The Plans and Specifications shall be
submitted to the Board for approval by a vote of its members in accordance with the provisions
hereof. The Plans and Specifications as last approved by the Board and, as may be modified
pursuant fo this Section 2.6 for the Project, shall be referred to as the “Approved Plans and
Specifications’. During the term of this Agreement, Developer shall have the right to make
modifications to the Approved Plans and Specifications without the prior written consent of the
Development Board or the Tribe provided that such changes, onr a cumuiative basis with other
changes previously made without the prior written consent of the Board, (i)are otherwise
consistent with the Approved Concept Program; (i) do not result in a Material Concept
Amendment; (i) do not result in a Material Budget Amendment, and {iv) are_not then reasonably
anticipated by Deveiloper to decrease projected cash flow of the Project off* b
" Tt T T of operations., Any changes to the Plans and
Speciiications that, pursuant to the preceding sentence; Tnust be approved by the Board are
“Material Specifications Amendments” under this Agreemnent.

Lj
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Compliance with Construction Standa Environm | Laws and Requlations.

(@) The Parties shall coaperate to ensure that the Facilities are designed and constructed so
as to adequately protect the environment and the public health and safety, including, without
limitation, complying with applicable law. The design, construction and maintenance of the
Facilities shall, except to the extent a particular requirement or requirements have been waived in
writing by the Tribe, meet all minimum standards under the Compact and the Tribe's ordinancss,
codes and regulations in existence on the date hereof and attsched hersto as Exhibit D, any
requirements imposed under the intergovernmental Agreement and, to the extent not inconsistent
with the same, all applicable Washington state or county building codes, fire codes and safety
and traffic requirements that are applicable generally (but excluding planning, zoning and land
use l[aws, ordinances, reguilations and requirements) that would be imposed on the Facilities or
Project by existing Washington or federal statutes or regulations that would be appficable if the
Facilities were located outside of the jurisdictional boundaries of the Tribe, even though those
requirements may not apply within the Tribe's jurisdictional boundaries; provided, however, that in
no event shall building standards for the Facilities be less than the Uniform Building Codes. In
addition, any mitigation steps specified in any enviranmental assessments or reviews conducted
with respect to the Property on behalf of the Tribe or required under the Nationa! Environmental
Policy Act ("NEPA") shall be taken. The Tribe shall be responsible for and shall, if required by
law, certify to appropriate governmental agencies its compliance with NEPA and all other
applicable environmental laws and regulations. Nothing In this subsection shall grant to the State
of Washington or any political subdivision thereof any jurisdiction (including, but not limited to,
jurisdiction regarding zoning or land use) over the Property or the Development and management
of the Project.

®) As of the Effective Date, the Tribe hereby represents and warrants that there are no
Tribal Ordinances including, without limitation, any ordinances or cther rules or regulations of any
Tribal Gamihg Commission that would require the Developer to obtain any license, qualification or
other Tribal governmental approval to act as Developer hereunder, or to perform all of
Developer's obligations hereunder (other than as set forth in Exhibit D).

the “Option™). The Developer shall assign the Option fo the Tribe when Financing is obtained
pursuant to Section 5.3 and as .otherwise provided for at Section 2.8(d) below. The sales price
and all purchase costs and expenses (including, without fimitation, brokerage fees, legal fees,
ransfer taxes, documentary stamps, titte charges, survey costs, due diligence costs and
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environmental review costs and other lending, transaction, interest and similar costs and fees
incurred or o be incurred in connection with the exercise of the Option and the acquisition of the
Property) shall be paid by the Tribe, through proceeds of the Financing. However, prior to when
Financing funds become available for use by the Tribe, survey, environmental review and other
due diligence costs, and any other amounts which, pursuant to the terms of the Option must be
paid by the Developer, shall be paid by Developer, provided that there are Pre-Financing Budget
funds therefor pursuant to Section 5.1(a), 5.1(e) or 5.1(f), or by agreement of the Parties.

® The parties-acknowledge that the Tribe has prepared and filed a fee to trust application
with the BIA. Developer shall provide input and review of any supplements to the application, and
shall assist the Tribe with such fee to trust efforts. Developer's assistance shall include providing
all assistance reasonably appropriate to help obtain federal, state and local approval to piacing
the Property into trust for the Project The Tribe, on the one hand, and Developer, on the other
hand, shall keep each other fully informed on a contemporaneous basis of all developments with
respect to obtaining federal, state or local approvals, and shall confer and agree on all strategies
and contacts with governmental officials or agencies that are to be made. All funds which the
Parties anticipate will be expended in procuring the fee to trust application including, without
limitation, governmental relations expenses, shall be included in the Pre-Financing Budget.

© Any environmental studies to be undertaken in connection with the fee to trust process
shall be effected by Consultants who have been approved by the Board and retained by
Developer in accordance with the Pre-Financing Budget.

(d) The Property shall be deemed to have been “Taken into Trust” when a deed is recorded
evidencing that the Property is held by the United States.of America for the benefit of the Tribe
and that the Property has been Taken into Trust for Gaming.

ARTICLE3. CONSTRUCTION

3.1 .Selection of General Contractor. If the Parties have elected not to utilize a Design Build
Contractor as allowed by Section 2.3(b), Developer shall solicit and conduct a review of one (1) or more
proposals for a contractor for the construction of the Facilities and Developer shall present all such
proposals to the Board, with recommendations or comments on each such proposal. if the Board is
dissatisfied with the one (1) or more contractors presented for its consideration, it may require the
Developer to select and present one (1) or more additional contractors to it for its consideration. The
Board shall then select a contractor for the construction of the Facilities, and the selected firm shall be the
"General Contractor” under this Agreement. The General Contractor shall furnish a payment and
performance bond satisfactory to the Board to cover the construction for which such contractor was
retained uniess the Board hereafter elects to waive such requirement. In addition, the General Contractor
shall be required by its contract with the Tribe to use commercially reasonable efforts to give and to cause
subcontractors to give a hiring preference, to the extent permitted by law, to qualified members of the
Tribe who have appropriate experience and skill and consistent with commercially competitive pricing and
rates. e

3.2 Construction Agreement. In consultation with the Board and the Tribe, Developer shall prepare
on behalf of the Tribe a contract with the General Contractor (the “*Construction Agreement”). The
Construction Agreement shall be based on AIA model agreements and shall take into account the fact
that the Project is owned by a Native American tribe and is on property held in trust for the benefit of a
Native American tribe. The Tribe shall enter into the Construction Agreement provided that the
Construction Agreement is consistent with the Approved Plan and the Approved Facility Budget, and
there is no reasonable business reason or legal reason for the Tribe not to engage the General
Contractor or agree to the terms of the Construction Agreement; and provided further that either the
Financing has been obtained or, if the Financing has not yet been obtained, (i) the Construction
Agreement does not commit the Tribe to pay the General Contractor an amount greater than that which is
available from the Pre-Financing Budget funds fumished pursuant to Section 5.1(a), 5.1(e) or 5.1(f), or by
agreement of the Parties, until Financing is obtained, or (i) does not commit the Tribe to pay any amounts
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to the General Contractor until the Financing has been obtained. The Construction Agreement shall
expressly provide that (a) all work shall be done in accordance with the Approved Plans and
Specifications; (b) construction of the Facilities shall commence promptly following the obtaining of
Financing and the granting of all approvals necessary to commence such work; (c) the General
Contractor shall exert good commercial efforts to complete construction on or prior to the completion date
specified in the applicable Contract Document; (d) the terms thereof shall not obligate the Tribe nor cause
the Tribe to be obligated for unnecessary sales tax and other impositions as to which the Tribe may be
immune or exempt because of its status as a Native American Tribe or the Project's location on trust
lands, and (e) the General Contractor shall be required to pass down and include such provisions in its
subcontracts as the Board may reasonably specify. The Construction Agreement shall also provide for
adequate insurance, appropriate -lien waivers, and for construction schedules pursuant to which
milestones are to be accomplished, progress payments are to be made and liquidated damages are to be
assessed. The Construction Agreement shall also contain such reasonable provisions for the protection
of the Tribe as the Tribe shall deem appropriate. The Tribe shall compensate the General Contractor for
construction of the Facilities from its proceeds from the Financing. In addition, by its execution of this
Agreement, the Tribe hereby acknowledges, ratifies and approves all future subcontracts entered into by
the General Contractor in accordance with the provisions hereof and the Construction Agreement. In the
event the Board elects to utilize a Design Build Contractor instead of a General Contractor, the Design
Build Contract shall be prepared in substantial accordance with the requirements of this Section 3.2.

33 Construction Administration.

(a) The Tribe hereby designates Developer as its agent and Developer shall be responsible
for contract administration during the: construction of the Project subject to whatever contract
administration responsibilities, if any, may be delegated to an Architect pursuant to the Architect
Agreement. Developer shall act as the Tribe's designated representative and shall have full
power and complete authority and duty to act on behalf of the Tribe in connection with the
Construction Agreement or Design Build Contract, as the case may be, subject to the approval of
the Board where otherwise specifically required by this Agreement. Developer shall interpret and
decide on matters concerning the performance of the General Contractor, or Design Build

- Contractor, as the case may be, and the requirements of the Construction Agreement or Design
Build Contract. Developer shall have the authority to reject work that does not conform to the
Construction Agreement or the Design Build Contract or the Approved Plans and Specifications
and to approve payments. Developer, together with the Architect (if one has been retained), as
appropriate, shall conduct inspections to determine the date or dates of substantial completion
and the date of final completion of the Project. Developer, together with the Architect (if one has
been retained), as appropriate, shall observe and evaluate or authorize the evaluation of work
performed, the review of applications for payment for submission to the Tribe and the review and
certification of the amounts due the General Contractor or Design Build Contractors.

(®) Notwithstanding the foregoing, Developer shall not have the authority, unless otherwise
specifically granted by the Tribe in writing, to initiate any litigation, arbitration or other dispute
resolution mechanism on behalf of the Tribe; settle any claim brought against the Tribe; execute
any release or other document which would serve to release or compromise any claim or right of
the Tribe; or waive the Tribe's sovereign immunity.

(c) Anything contained in this Section 3.3 to the contrary notwithstanding, nothing herein
shall prohibit the Tribe (or its agents or contractors hired by it at its expense) from inspecting the
work performed on the Project and, in connection therewith, Developer shall permit such persons
to have access to the Property at all reasonable times on reasonable notice and as otherwise
required by the Construction Agreement or the Design Build Contract.

) In addition, the Tribe hereby agrees that the Tribe shall, as part of the Construction
Agreement or Design Build Contract, in good faith, grant reasonable limited waivers of sovereign
immunity to the General Contractor or Design Build Contractor, provided that no such waiver of
sovereign immunity shall exceed the scope or limitation of the waiver of sovereign immunity
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contained in Section 8.2. The Tribe acknowledges that such waivers are hecessary and agrees
to provide the General Contractor or Design Build Contractor with a reasonable means of dispute
resolution in a federal, state or commercial arbitration forum.

34 Progress Payments. Progress payments shall be made by the Tribe to the Generql Contractor or
the Design Builder, as the case may be, in accordance with the provisions of the Construction Agreement
of ihe Design Build Contract, as the case may be, provided that all Iender_ requirements such as receipt of
partial or final lien waivers and Architect or owner representative certifications for payment are satisfied.

ARTICLE 4. FURNITURE, TRADE FIXTURES AND EQUIPMENT;
INSURANCE AND CASUALTY

4.1 Selection of Fumiture, Trade Fixtures and Equipment. As and when provided for in the Approved
Facilty Budget, Developer shall arrange for the procurement of furniture, frade ﬁxtur&e: equipment and
furriishings on such purchase or lease terms as may be approved by the Developer, but in no event shall
such purchase terms or lease terms exceed the line items in the Approved Facility Budget therefor.
Developer agrees to employ good business practices and, where appropriate, competitive bidding.
Notwithstanding the above, Devsloper shali obtain the Tribe's prior written approval before (1) procuring in
the name of the Tribe any Gaming or Gaming related equipment or itemns that are regulated under any

insurer with a claims paying ability rating of not less than “AA~ (or the equivalent) by Standard &
Poors and one other rating agency or A- or better as to claitns paying ability by AM Best, unless
mofe stringent requirements are imposed under the Compact or by the Financing in which event
such other more stringent requirements shall apply, (B) shall name Developer, Tor the benefit of

Developer, as an additional insured, (C)' _

J(D) shall contain such provisions as Developer deems
reasonably necessary of desirable™to protect its interest (including, without limitation,
endarsements providing that neither the Tribe, Developer nor any other Party shall be a co-
insurer under said policies and that Developer shall receive at least thirty (30) days prior written
notice of any modification, reduction or cancellaion), (E) shall contain a waiver of sy

against Developer and (F) shall be reasonably satisfactory in form and substance to Developer
and reasonably approved by Developer as o form, risk coverage, deductibles, loss payees and
insureds. Copies of said policies, certified as true and comrect by the Tribe, or insurance
certificates thereof, shall be delivered to Developer. Not later than thirty (30) days prior to the
expiration date of each of the policies, the Tribe will deliver to Developer satisfactory evidence of

®) IfﬂrePropertyorﬂleFaeHiﬁesshaﬂbedamagaordmyed,inwholeorinpalt.byﬁre
or other casualty, the Tribe shall give prompt notice thereof to Developer, Within a reasonable
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period of time thereafter, the Tribe shall apply all insurance proceeds received therefrom to the
repair, restoration or replacement of the Facilities.

ARTICLE S. FUNDING REQUIREMENTS OF DEVELOPMENT

Advancing of Project Costs bv Developer and Tribe; Reimbursement of Developer by the Tribe.

(a) In order for the Development of the Project to continue while Financing for the Project is

by

being amranged, Developer shall advance up tof
- = g_?n addition to the amounts incurred by Developer jprior to the execution of this
Agreement 3hd listed an Exhibit E hereto entitied *Pre-Signing Thterim Advances” (collectively,

the “Interim ‘Advances”) foward the costs expressly provided for in the Pre-Financing Budget.

The Tribe shall reimburse Developer for all Interim Advances, in accordance with the provisions

- 44

-of this Agreement and shall pay interest,[

) Except for the Tribal Advance provided for in Section 5.2, neither the Developer nor the
Tribe shall be obligated to make any advance for expenses which are not included in the Pre-
Financing Budget, or for any interest, principal or financing fees on any Financing except as
otherwise required by Section 5.1(f), below. Amourits expended, if any, at the discretion of
Developer which are not provided in, or are in excess of amounts provided in, the Pre-Financing
Budget, and not otherwise approved by the Development Board as an amendment to the Pre-
Financing Budget, shall not be deemed to be Interim Advances or reimbirsable by the Tribe, and
shall be borne by Developer. In calculating the amount of Interim Advances, Developer shall not
add any profit, mark-up or premium onto Developer's out-of-pocket costs, but shall pass on to the
Tribe only Developers actual out-of-pocket costs. Developer shall provide an itemized
accounting to the Development Board for Interim Advances with acerued interest from time to
time as reasonably requested by the Board.

©) The Parties acknowledge that-Peveloper has expended significant monies prior to the
execution of this Agreement The experditures listed on Exhibit E hereto, are hereby approved
by the Tribe as Interim Advances for which Developer is entitled to reimbursement pursuant fo
Section 5.1(a), above.

()] Interim Advances shall be utilized to pay costs incurred by the Developer or the Tribe in
accordance with the Pré-Financing Budget (such costs being herein referred to as the “Pre-
Financing Expenses”). To qualify as a Pre-Financing Expense, a cost incurred by the Developer
or the Tribe, as the case may be (i) must be reasonable, and (ii) provided for in the Pre-Financing
Budget Subject to the preceding sentence, Pre-Financing Expenses may include amounts
provided for and expended pursuant to the Pre-Financing Budget including, without limitation,
budg_ehed amounts expended for preliminary architectural’ drawings, engineering and design
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amounts payable for rendering Project-related services to employees of Developers hired
exclusively for the Project may be treated as a Pre-Financing Expense if inciuded in the Pre-
Financing Budget. It is understood that Developer will not be reimbursed for any expenses
mcurred or advanced which are not Pre-Financing Expenses including liabilities for which
Developer is obligated to indemnify the Tribe pursuant to Section 8.5.

(e) The Parties further agree that Developer shall have the right, but not the obligation, to
advance any Project Costs that are not included in the Pre-Financing Budget, provided that either
such advance was requested by the Tribe or, if not requested by the Tribe, such advance @) is for
Project Costs for which proceeds of the Financing are not then available for any reason and (ii) is
otherwise within the fimits provided in and shall pay for all or a portion of the items comprising the -

Approved Fagcility Budget (“Optional Advances").
S N S ' ) ST "____b/

] &Y

(h) Except as otherwise provided in Section 5.1(g), the Tribe shall reimburse the Developer
for Interim Advances, Optional Advances and the Tribal Advance due in accordance with this
Agreement, with interest, from the proceeds of the Financing to the extent that proceeds of the
Financing are available therefor. The Tribe may prepay the Interim Advances, Optional
- Advances or the Tribal Advance at any time. Any balance of Interim Advances, Opticnal
Advances or the Tribal Advance made by Developer and not paid from the proceeds of the

Agreement.

6)) Optional Advances shall accrue interest, compounded annually, commencing on the date
of such advance from the Developer atf_ i AL/

@ . Subject to the provisions of Section 5.1(d), Developer shall make Interim Advances by
making direct payment of Pre-Fi_nancing BExpenses or by making monthly advances to the Tribe in

in the Pre-Financing Budget shall be advanced by Developer to the Tribe within thirty (30) days
following receipt of a request for reimbursement, accompanied by reasonable evidence of the
expense.

&) By no later than the thirtieth (30™) day of each calendar month, the Tribe on one hand,
and the Develope:: on the other hand, shall account to each other for the Pre-Financing Expenses
incurred by the Tribe or the Developer, as the case may be, in the preceding month by providing
& reasonably detailed accounting of such expenses together with supporting documentation to
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the other. Such Pre-Financing Expenses as supported by such accounting and documentation
shall be deemed to have been approved by the recipient thereof, unless, within thirty (30) days of
its receipt of such accounting and documentation, the recipient notifies the Party or Parties
providing such accounting and documentation as to any specific c.:laimed.Pre-FInancing Expenses
it disputes. Any such disputes shall be resolved in accordance with Section 8.2.

52 Acting As Agent of Tribe; Tribal Advance. It is expressly understood and agreed that all
Development activities of the Developer within the scope of its authority hereunder shall be camied aut by
Devsioper on behalf of the Tribe, and that any and all obligations, costs or expenses incumred in the
perfa-nance of its obfigations under this Agreement (including, without limitation, the Interim Advances)
and vithin the scope of its authority hereunder shall be bomne by the Tribe and not by Developer, except
as otierwise specifically provided herein (including, but not limited to, the indemnification provisions set
fort: in Section 8.5). Once Developer has paid its share of Pre-Financing Expenses, subject to the
limitation set out in Section 5.1(a), Developer shall not be obligated to make any further Interim Advances
with respect to the Project to, or for the account of, the Tribe, nor shall the Developer be obligated to incur

any liability or abligation or do any act or perform any dutv_hereunder except for any obligation pursuant

o4

to the: Tribal Advance as provided in this Section §.2. [

L

A I .Y

53 Financing. As promptly as practicable following the Tribe's approval of the Pre-Financing Budget
(as described in Section 2.1(k) above), Developer shall commence efiorts to assist the Tribe to arrange
for &tie or more financings to Develop the Project (collectively, the *Einancing”), which Financing shall be
sub, ect to the approval of the Tribe, which approval shall not be unreasonably withheld. In evaluating the
avaiabie Financing amangements, the Parties shall take into account their financial benefits and risks and
the iten curent market conditions, and shall attempt to determine, on a prudent basis, whether obtaining
such Financing and completing the Project would be advantageous to the Tribe, and whether such
Finar cing permits payment to the Tribe of the Minimum Monthly Payment. The loan documents shall be
negaiated by Developer, in consultation with the Tribe. The Tribe_shall not Initiate any contact with
Persons interested in Financing all or part of the Project, and if contacted by such Persons, the Tribe shall
notity Develaper. Notwithstanding the foregoing, if Developer is unable to arrange for all-of the Financing
neeled to complete the Project within a reasonable: period, the Tribe may, upon ten (10) days written
notice: to the Developer, solicit for Financing to complete the Project. The Tribe acknowledges that
Devaloper is not a mortgage broker, loan originator, or broker-dealer, and will not provide services that
woulkl require a mortgage brokerage license, lending license, or broker-desler ficense. The Tribe agrees
to use commercially: reasonable efforts to assist Developer in forming any syndicate or ican group,
inclucling preparing disclosure materials, meeting with prospective underwriters, loan purchasers, lenders
and/ar placement agents and providing such information as Developer may reasonably request during the
couse of such process.

54 Development Fees. As compensation for all of the services to be performed hereunder b

Devaicper, the Tribe agrees to pay to Developer and Developer agrees to accept payment for. the '

" pedfiuTnance of its services under this Agreement, a Developer's fee (“Development Fee®) equal
: /The Development Fee shall be

paid r arredrs in monthly installments, on the 20™ day of each mdnth commencing the first month

. folloaing the closing of the Financing based on the estimated Project Costs. [

- J
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5.5

5.6

Security Interest for interim Advances, Optional Advances and the Tribal Advance.

(a) The Tribe shall and hereby does grant to Developer a security interest in the Cash Flow
From Operations to secure payment of the interim Advances, Optional Advances and the Tribal
Advance, which security interest shall be subordinated to any security interest afforded lenders
for the Financing in the Cash Flow From Operations to the extent and only to the extent required
by such lenders but which shall not be subordinated but rather become a first priority security
interest in the event of any refinancing or repayment of the Financing by the Tribe. The Tribe
shall execute such security agreements, financing statements and other documents as Developer
may from time to time request in order to provide for and perfect such security interest. The
Parties acknowledge and agree that at the time the Financing is closed the Project lenders will
likely require the Tribe, the Tribe's bank, and one or more of the Project lenders to enter into a
deposit account control agreement affording such lenders a security interest in and joint or
exclusive control over all Project deposit accounts. The Parties shall cooperate to ensure that the
Project lenders and Developer simultaneously enter into such collateral agency agreement or
letter agreement as shall be reasonably acceptable to Developer which agreement shall provide
Developer with a security interest and control over such deposit accounts (subordinated to the
security interests and other rights of Project lenders as otherwise provided for in, or contemplated
by, this Agreement) as is reasonably acceptable to Developer. In the event that the Project
lenders do not require the Tribe to-enter into a deposit control agreement with one or more of
such lenders and the Tribe's deposit bank, the Tribe shall enter into a deposit control agreement

-with the Developer and the Tribe’s bank in such form as is reasonably acceptable to Developer at

such time as the Financing is closed.

) Any Development Fees which are not paid when due shall accrue interest at the
Advances Rate. The Tribe's obligation to pay Development Fees shall survive termination of this
Agreement except as otherwise expressly provided in this Agreement.

Cooperation.

(a) The Tribe and its Affiliates, and their respective officers, advisors, representatives, agents
and counsel shall cooperate with Developer and Consultants and provide information reasonably
required by Developer in connection with Developer's efforts to obtain the Financing.

(®) In connection with any Financing contemplated by this Agreement, the Tribe shall assist
and cooperate with any lender or underwriter of the applicable Financing by taking such action as
may reasonably be required, including, without limitation, (i) the creation of a leasehold estate in
the Property and the Facilities from the Tribe to an Affiliate of the Tribe (if required by a lender)
and execution and granting of a leasehold mortgage in the leasehold estate in the Property and
Facilities, and a security interest in the cash flow of the Project and in any equipment, inventory,
accounts, or tangible or intangible property with respect thereto, (i) the execution and
implementation of a deposit account control agreement with any such lender, (jii) compliance with
financial covenants that are typical and customary for the type and nature of such Financing, (iv)
obtaining all necessary consents and approvals from the Tribe, the tribal gaming commission or
any of its Affiliates, as necessary, (v) the obtaining of any other govemmental consents and
approvals, (vi) the imposition of limitations on distributions and/or pledging of any cash flows from
the Project to secure repayment of such Financing, (vii) the adoption by the Tribe of such laws as
are reasonably required to permit the creation, attachment, perfection and enforcement of any
liens securing the Financing, (viii) the granting of limited waivers of sovereign immunity by the
Tribe with enforcement thereof limited to the revenues and assets of the Project, (ix) the granting
of waivers by the Tribe of tribal court jurisdiction and applications of the doctrines of exhaustion of
tribal remedies or abstention in favor of tribal courts, and (x) the consent by the Tribe to binding
arbitration and/or the jurisdiction of state and federal courts of competent jurisdiction for the
resolution of disputes relating to the Financing.

-20-



ARTICLE 6. TRIBAL TAXES; COMPLIANCE WITH TRIBAL LAW;
AMENDMENTS TO TRIBAL GAMING ORDINANCE;
OTHER TRIBAL ORDINANCES

6.1 Tribal Taxes. The Tribe warrants and agrees that neither it nor any agent, agency, Affiliate or
representative of the Tribe will impose any taxes, fees, assessments, or other charges of any nature
whatsoever on payments of any kind to Developer or to any lender fumnishing Financing for the Project or
for the operation of the Project, or on the revenues therefrom or on the Development Fee as described in
Section 5.4, Interim Advances, Optional Advances or other amounts due and payable to Developer
hereunder, provided, however, the Tribe may assess against the Gaming operations fees reflecting direct,
actual and reasonable regulatory costs incurred by the Tribe. The Tribe further warrants and agrees that
neither it nor any agent, agency, Affiliate or representative of the Tribe will impose any taxes, fees,
assessments or other charges of any nature whatsoever on the salaries or benefits, or dividends or
distributions, paid to any of Developer's managers, partners, members, stockholders, officers, directors,
or employees or Affiliates, or any of the employees of the Project or any architects, contractors,
subcontractors, Professionals or Consultants engaged pursuant to this Agreement. If any such tax, fee,
assessment or other charge not reflecting direct, actual and reasonable regulatory costs incurred by the
Tribe is in fact levied, imposed, or collected, the Tribe shall reimburse Developer or the affected
managers, partners, members, stockholders, officers, directors, employees or Affiliates or any architects,
confractors, subcontractors, Professionais-or Consultants, as applicable; for the -full value and dollar for
dollar of such tax, fee, assessment or other charge. The Tribe further warrants and agrees that neither it
nor any agent, agency, Affiliate or representative of the Tribe will impose any sales or other taxes, fees,
assessments or other charges of any nature whatsoever with regard to the Project, the Project operations
or the Property which substantially duplicate or exceed the rate of any sales or other taxes, fees,
assessments or other charges of any nature whatsoever which are otherwise imposed by the State of
Washington or any county or local govemmental authority.

6.2 Compliance with Tribal taw. Developer shall comply in all material respects with all present and
future statutes, regulations and ordinances of the Tribe, provided that, except as required by state or
federal law, and subject to the provisions of Section 6.5, below, the Tribe shall take no action and adopt
no statute or ordinance that would (a) increase Developer's obligations hereunder; (b) result in a
reduction in the amount of the Development Fee or other fees or reimbursement of other amounts
payable to Developer hereunder absent any such statute, regulation or ordinance; or (c) prejudice or
adversely affect Developer's rights under this Agreement or that would violate the Indian Civil Rights Act
(25 U.S.C. §§ 1301-1302). :

6.3 Amendments to Tribal Gaming Ordinance. The Tribe covenants that any amendments made to
any Tribal Ordinance applicable to the Project or Developér will be a legitimate effort to ensure that the
Ordinance complies with applicable law and that Gaming and other operations are conducted in a manner
that adequately protects the environment, the public health and safety, and the integrity of the Project.
Subject to the provisions of Section 6.5, below, in the event the Tribe shall adopt an amendment to one or

more Tribal Ordinances that results in (a) an increase of Developer's obligations hereunder; (b) a

reduction in the amount of the Development Fee or other fees or reimbursement of other amounts
payable to Developer hereunder; or (c) a material adverse effect on Developers rights under this
Agreement or any other document executed by the Parties related hereto, the Tribe shall compensate the
Developer for any actual costs or losses associated with (@), (b), or (c) above. The Tribe shall give
Developer notice and a copy of the full text of any proposed amendment to the Tribal Ordinance at least
thirty (30) days before any such amendment is considered by the Tribe, but failure to give such notice
shali not affect the validity or enforceability of such amendment.

6.4 Tribe's Assistance in Obtaining Permits and Authorizations.

(a) The Tribe agrees that it will use commercially reasonable efforts to assist and support
Developer in obtaining any necessary county or local application, registration, permit,
authorization, filing, or approval required in connection with the Development of the Property,
including, without limitation, in connection with sewer and utilities, traffic planning, an
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environmental impact assessment or infrastructure improvements, subdivision of the Property,
and ingress and egress to and from the Property (the “Non-Tribal Govemmental Approvals®).

®) Developer shall have the right to apply for and obtain, on behalf of the Tribe, and in
consuitation with the Tribe, all Non-Tribal Governmental Approvais.

65 Tribal Ordinances Related to Permits and Authorizations. The Tribe shall not pass any Tribal
Ordinsnce requiring any license or permit of Developer, the Architect, the Design Build Contractor, the
General Contractor or any Professional, or in connection with the Development or construction of the
Projest, except that the Tribe may pass reasonable health, building and safety ordinances that are no
more onerous, and wouki not increase the expense of the Project to an extent greater, than the
comparable health and safety regulation or law that would be in effect if the Property was not tand held in
trust 12y the United States. This provision shall not serve to negate the need for the Developer, Architect,
Design Build Contractor, General Contractor, Professionals and others to comply with any Tribal
Ordinances, rules, codes or regulations which are in existence as of the Effective Date and are attached

hereh> as Exhibit D; nor shall this provision serve to abrogate the same.
ARTICLE 7. DEVELOPMENT AGREEMENT NOT A MANAGEMENT CONTRACT

71 independence of Development Agreement and Management Agreement The Tribe and

Devazloper, as manager, have sighed a management contract (within the meaning of IGRA) that is not yet -

effective because it has not been approved by the Chairman of the NIGC pursuant to IGRA. Neither the
effectiveness nor non-effectiveness of that management contract or any other management contract or
any perty's performance thereunder, shall affect any rights or obligations of the Parties under or the
valicity or term of this Development Agreement,

7.2 No Management Rights Granted_by Development Agreement. The Developer's services
hereunder shall never include, and the Developer is not authorized hereunder to engage in any services
relat21 to the management, planning, organizing, directing, coordinating, or control of Gaming.

ARTICLES. DEFAULT, TERMINATION, DISPUTES,
AND INDEMNIFICATION

81 Termination

@ E : Agreement shall terminate if the Property shall not have been Taken into Trust, on

or_hefore -

_ . If such condition shall have been accomplished on or before
en this Agreement shall terminate when each of the Developer and the
“Tribe has pe all of its obligations hereunder, or upon such earlier date by action tsken or

authorized by the Tribe or by the Developer as follows:

@ By mutual written consent of the Tribe and Developer;

(6] By Developer for any material breach or the failure to perform any material duty
or obligation by the Tribe under this Agreement, in each case, on the sixtieth (607) day
after the Tribe’s receipt of notice from Developer of the Tribe’s material breach and
.default and the Tribe's failure to cure such defauft during such sixty (60) day period:
provided that, if the Tribe has commenced to cure such default within such sixty (60) day
period and such default is not reasonably susceptible of cure within such sixty (60) day
pericd, then the Tribe shall have an additional period of time to cure such default so long
as the Tribe is diligently and continuously pursuing such curs;



®)

(iii) By the Tribe during the Pre-Financing Phase for any material breach or the
failure to perform any material duty or obligation by Developer under this Agreement; in
each case on the sixtieth (60™) day after Developer's receipt of notice from the Tribe of
Developer's material breach and default and Developer's failure to cure such default
within such sixty (60) day period; provided that, if Developer has commenced to cure
such default within such sixty (60) day period and such default is not reasonably
susceptible of cure within such sixty (60) day period, then Developer shall have an
additional period of time to cure such default so long as Developer is diligently and
continuously pursuing such cure; . S

@iv) By either the Tribe or Developer if any federal or state entity (but not a Tribal
entity) shall have issued an order, decree or ruling or taken any other action with respect
to the Project (which order, decree, ruling or other action the Parties shall have used their
commercially reasonable efforts to resist, resolve or lift, as applicable) permanently
restraining, enjoining or otherwise prohibiting the material components of the transactions
contemplated by this Agreement or prohibiting conduct of all Gaming on the Property,
and such order, decree, ruling or other action shall have become final and non-
appealable; _

™) By Developer during the Pre-Financing Phase, upon written notice to the Tribe if
the Developer (A) concludes in good faith that the Project is not commercially feasible or
practicable from a Development point of view, or (B) concludes in good faith that the
Project is not susceptible of producing adequate financial returns to Developer under this
Agreement or to parties providing Financing, or (C) for any reason deems it advisable to
submit this Agreement to the BIA or the NIGC for assurances that this Agreement does
not require the consent or approval of the BIA or the NIGC and Developer does not
receive assurances satisfactory to Developer within a reasonable period of time
thereatfter;

(vi) By the Tribe during the Pre-Financing Phase, in the event (A) Developer (1)
becomes insolvent; (2) applies for, consents to, or acquiesces in the appointment of a
trustee, custodian or receiver for Developer or any of its property; (3) admits in writing
that it is unable to pay its debts generally; (4) files a petition in any bankruptcy,
reorganization, debt arrangement or other proceeding under any bankruptcy or
insolvency law, or any dissolution or liquidation proceeding; or (5) makes an assignment
for the benefit of creditors; or (B) there is an order, decree or judgment approving a
petition filed against Developer seeking a reorganization, arrangement, composition or
similar relief under federal bankruptcy law or other applicable law of the United States, or
any state thereof, or there is an appointment, without the consent of Developer, of a
receiver, trustee or liquidator of all or a substantial part of the property of Developer, and
same shall not be vacated, or shall not be stayed on appeal or otherwise, or shall not
have otherwise ceased to continue in effect, within ninety (90) days of such filing; and

(vii) By the Tribe during the Pre-Financing Phase, in the event that the Developer
elects not to make Optional Advances pursuant to Section 5.1(f), and the Tribe does not
desire to further pursue, and the Tribe does not thereafter pursue, the Pre-Financing
Goals or the Development of the Property, provided that any subsequent pursuit of the
Pre-Financing Goals or Development of a Competitive Facility shall constitute a default
by the Tribe under this Agreement.

The effect of such termination shall be as follows:

@ In the event of termination of this Agreement pursuant to Section 8.1(a)(i), the

- only payments and obligations of the Parties will be those that are agreed upon by the

Parties.
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8.2

(ii) In the event of termination of this Agreement pursuant to Section 8 1(a)(ii),
8.1(a)iv), 8.1(a)(v) or 8.1(a)(vi) and the termination is during the Pre-Financing Phase,
there shall be no further liability or obligation on the part of the Tribe or Developer,
provided that on the effective date of termination Developer shall pay to the Tribe the
Developer's share of Pre-Financing Expenses that have not yet been paid, such share
being calculated in accordance with Section 5.1(a). Such _payment shall be made
pursuant to the provisions of Section 5.1(k) where the Tribe shall provide evidence of the
expenses in accordance with Section 5.1(k) and Developer shall have the right fo dispute
the expenses in accordance with Section 5.1(k). )

(iii) in the event of termination of this Agreement pursuant to Section 8.1(a)(iv) and
the termination is after completion of the Pre-Financing Phase, there shall be no further
liability or obligation on the part of the Tribe or Developer.

Gv) In the event this Agreement is terminated at any time by Developer pursuant to
Section 8.1(a)(ii), Developer shall be entitied to recover its actual damages and to avail
itself of all remedies otherwise available to it under this Agreement and applicable law.

() . Anything contained in this Agreement to the contrary notwithstanding,”

_ ' _ provided that if there is a subsequent default as provided
for in such Section 8.1(a)(vii), then the Developer shall be entitled to recover its achual
damages and to avall itself of all remedies otherwise available fo it under applicable taw.

o If this Agreement is terminated pursuant to Section 8.1(a)(iv) because Gaming is-
prohibited at the Property and subsequently Gaming is again permitted to be conducted
by the Tribe on the Property, then this Agreement shall resume as if folled during the
period when Gaming was permitted to be conducted, Further, provisions in this
Agreement which are expressly stated to survive the termination or expiration of this
Agre?mant shall not be nullified or voided by reason of the provisions of this Section
8.1(b).

Limited Waiver of Sovereign Immunity; Disputes and Remedies: Dispute Resolution.

(a) Retention of Sovereign Immunity. By executing this Agreement, the Tribe does not
waive, limit or modify its soveraign immunity from unconsented suit or judicial litigation, except as
provided in this Section 8.2.

(b) Limited Waiver of Sovereign immunity. Subject to the provisions of this Section 82, the
Tribe expressly and imevocably waives its Sovereign immunity (and any defense based thereon)
from suit by the Developer for the purpose of permitting or compeliing arbitration as provided in
this Section 8.2 and consents to the jurisdiction of and to be Sued in the United States District
Court for the Westem District of Washington, the United States Courts of Appeals, and the United
Stafces Suprerr!e Court for the purpose of compeiling arbitr_aﬁon or enforcing any arbitration award

limiting the generslity of the foregoing, the Tribe expressly authorizes an vemmental
authorities who have the right and duty under appicable law to take any m‘: gouihorized or
ordered by any court, to take such action, including, without limitation, repossessing any property
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and equipment giving effect to any judgment entered; provided, however, that in no instance shall
any enforcement of any kind whatsoever be allowed against any assets of the Tribe other than
the revenues of the Project or of a Competitive Project of the Tribe or an Affiliate of the Tribe. The
Tribe does not waive any aspect of its sovereign immunity with respect to actions by third parties
other than by an Affiliate.

(©) Time Period. With respect to any claim authorized in this Section 8.2, initial suit as
authorized, shall be commenced within three (3) years after the later of the date that the claim
accrues or is discovered upon the exercise of due diligence, or such claim shall be forever
barred. The waiver granted herein shall commence on the Effective Date and shall continue for
three (3) years following the date of the termination of this Agreement, except that the waiver
shall remain effective for any proceedings then pending, and all appeals therefrom.

(d)  Dispute Resolution. All disputes, controversies or claims arising out of or relating to this
Agreement or other obligation between the parties or any rules, actions or decisions of the Tribal
Council or the Development Board, including, but not limited to, the failure to comply with any
standard of conduct required by this Agreement, shall be settied by binding arbitration in
accordance with the Commercial Arbitration Rules of the American Arbitration Association in
effect on the date demand for arbitration is made, and the Federal Arbitration Act. The parties
agree that binding arbitration shall be the sole remedy as to all disputes arising out of this
Agreement, except for disputes requiring injunctive or declaratory relief, provided that neither
party shall submit a matter to binding arbitration until they have met the requirements of Section
8.2(d)(i). .

(i) Meet and Confer. Subject to the terms and provisions of this Agreement, any
disagreement or dispute between the Parties as to the interpretation, enforcement or
breach of this Agreement, or the Parties’ rights or obligations thereunder, shall be
resoived whenever possible by meeting and conferring. In addition, in the event that the
Development Board or the Tribe and the Developer are unable to agree on a matter as to
which a decision or business judgment is necessary and this Agreement provides that the
agreement or consent of the Development Board is required for such decision or
business judgment, the Parties agree to resolve such decision. or business judgment
whenever possible by meeting and conferring. Either Party may request such a meeting
by giving notice to the other. The notice provided for in this Section 8.2(d)(i) shall specify
a time and a location in Clark County (or other location that may be agreed upon by the
Parties) for the requested meeting, provided, however, that the requested meeting shall
not take place upon less than forty-eight (48) hours notice nor upon more than seven )
days notice. If, however,: the Parties are unable in good faith to reach a decision that is
satisfactory to both Parties, then either Party may require that the matter be submitted to
a binding arbitration. -

P

(ii) Choice of Law. In determining any matter the Arbitrator(s) shall apply the terms
of this Agreement, without adding to, modifying or changing the terms in any respect, and
shall apply Washington law or federal law, where applicable (excluding Tribal law).

(iii) Place of Hearing. All arbitration hearings shall be held at a place designated by
the arbitrator(s) in Clark County, Washington or at such other place agreed to by the
parties. .

(iv) Confidentiality. The parties and the arbitrator(s) shall maintain strict
confidentiality with respect to the arbitration.

v) No Arbitration of Governmental Action, Nothing contained in this Agreement is
intended to subject to arbitration the prerogative of the Tribe or any of its instrumentalities
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or agencies to take any govemnmental action, except any govemmental action which is in
violation of the terms of this Agreement.

(e) Limitation of Actions. The Tribe’s waiver of sovereign immunity from suit is specifically
limited to permitting, and does permit the foliowing actions and judicial remedies:

(i) Damages. The enforcement of an award of rhoney and/or damages; provided
that the arbiu:ator(s) and/or the court shall have no authority or jurisdiction to order

enforcement of any kind whatsoever be allowed against any assets of the Tribe other
than the limited assets specified in this Section 8.2(e)(i). :

(i) Consents, Approvals and Representations. The enforcement of a determination
by an arbitrator that the Tribe's consent or approval has been unreasonably withheld
contrary to the terms of this Agreement or that the Tribe has breached any
- representation, warranty or covenant of this Agreement.

(i) Injunctive Relief and Specific rformance. The enforcement of a determination

-by an arbitrator that prohibits the Tribe from taking any action that would prevent the
Developer from performing its obligations pursuant to the terms of this Agreement, or that
requires the Tribe to specifically perform any obligation under this Agreement (other than
an obligation to pay money except as provided for in Section 8.2(e)(i)).

(iv) Action to Compel Arbitration. An action to compel arbitration pursuant to this
Section 8.2. '

H Notice and Right to Cure. The parties agree that, without limiting any right to acceleration
or demand for payment set forth in this Agreement, before the dispute resolution mechanisms
described in this Section 8.2 may be utilized, the party claiming breach or damage shall give
written notice of the alleged breach or damage to the other party, and both shall make a serious
effort to meet, cure any breach, and otherwise make a good faith effort to resolve any differences.

other competent authority to maintain such rights, duties, and obligations in the event of a
threatened eviction during any dispute, controversy, claim or disagreement arising out of this
Agreement.

()  Trbal Court. The Tribe represents that it has no Tribal court or judicial system. The
Tribe agrees that, shou!d it establish any Tribal court or judici_al system, (i) no party to this
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8.3 Defense. In the event there is a suit brought by or against the Tribe in connection with or arisi—rig
in connection with the construction ang:l Development of the Ffroject by a party other than Deve]gper.

testimony at trial and/or declarations. All such suits shall be directed and controlled by the Tribe unless
Developer is requested as set forth below to act on behalf of the Tribe. At the request of the Tribe,
Developer shall bring and/or defend and/or settie any claim or legal action by or against the Tribe in

the Tribe, at the Tribe's expense, refain and supervise legal counsel, accountants and such other
professionals, consultants and specialists as Developer deems appropriate to defend and/or settie any
-such claim or cause of action. The Tribe shall Supervise any legal action or lawsuit that poses a
Substantial risk to the Development of the Project with notice to, and appropriate consultation with, the
Developer. "Excépt as otherwise expressly stated herein, nothing contained herein is a grant to Developer
of the right to waive the sovereign immunity of the Tribe.

84  Indemnity

@ The Tribe shall indemnify Developer and any member, employee or officer of the
Developer, and any Affiliate of Developer, and their respective members, officers, directors,
agents, affiiates and employees against and hold them harmiess from any claims, liability,
damages, costs and expenses (including reasonable attomeys’ fees and expenses) sustained or
incurred by them, or any of them, arising directly or indirectly, in whole or in part, prior or
subsequent to the Effective Date, with respect to any liability arising from Developer's relationship
with the Property and/or the Project pursuant to this Agreement or any action or omission by

affiliates or employees.

®) Developer shall indemnify the Tribe and its respective members, officers, agents,
Affiliates and employees' against and hold them harmless from any claims, liability, damages,
costs and expenses (including reasonable attorneys' fees and expenses) sustained or incurred by
them or any of them, to the extent arising directly or indirectly, in whole or in part, out of the gross
negligence, willful misconduct or fraud of Developer or any of its shareholders, members, officers,
directors, agents, affiliates or employees, in connection with this Agreement or Developer's work
or services hereunder.

Tribe under the Agreement including, without limitation, this Section shall be Subject to the limitations

8.6 Tribe's Rights upon Developer's Default or Breach. Unless there shall have been a termination of
this Agreement as set forth in Section 8.1, neither the providing for a specific remedy or method of
calculating damages for the Developer, without a corresponding right or remedy for the Tribe, nor any
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other provision of this Agreement, shall be deemed to abrogate any right that the Tribe may have to
pursue any claim, either at law or in equity, that the Tribe may have against the Developer for breach of
this Agresment or the failure of the Developer to perform any duty or obligation owed the Tribe with
respect to the Project; provided that the Tribe first complies with the requirements of Section 8.2. The
Tribe agree that any suit, at law or in equity, that they may bring against Developer in connection with this
Agreement shall be brought in the United States District Court for the Western District of Washington or
the Washington State Superior Court, and in the federal or state courts having appellate jurisdiction
thereover, and the Tribe shall not bring such suit in a Tribal court or forum. Developer hereby consents to
jurisdiction by such (federal and state) courts and hereby waives, and agrees not to assert, as a defense
in any such suit that it is not subject thereto or that such suit may not be brought or is not maintainable in
said courts or that the venue thereof may not be appropriate.

ARTICLE 9. MISCELLANEOUS PROVISIONS

9:1 = Government Savings Clause. Each of the Parties agrees to execute, deliver and, if necessary,
record any and all additional instruments, certifications, amendments, modifications and other documents
as may be required by the BIA, the Regional Office of the Office of the Solicitor, the NIGC, the
Washington State Gambling Commission or any other applicable statute, rule or regulation in order to
effectuate, complete, perfect, continue or preserve the respective rights, obligations, liens and interests of
the Parties _hereto to the fullest extent permitted by law or otherwise intended by this Agreement:
provided, that any such additional instrument, certification, amendment, modification or other document
shall not materially change the respective rights, remedies or obligations of the Tribe or Developer under
this Agreement or any other agreement or document related hereto. In the event that any consent or
approval is necessary to preserve the rights of any of the Parties herein and such consent or approval is
not obtained or is not obtainable, the Parties agree to reform this. Agreement to the extent necessary to
preserve the economic benefits of this Agreement and to preserve the rights of all the Parties hereunder
without such consent or approval. :

9.2 Third-Party Beneficiary. This Agreement is exclusively for the benefit of the Parties hereto and it
may not be enforced by any party other than the Parties to this Agreement and, solely for the purposes of
Section 8.5, the Parties named therein, and shall not give rise to liability to any third party other than as
provided in Section 8.5 and the authorized successors and assigns of the Parties hereto.

9.3 Authorization. The. Tribe, on the one hand, and Developer, on the other hand, represent and
warrant to each other that each has full power and authority to execute this Agreement and to be bound
by and perform the terms hereof. Each Party shall furnish such evidence of such authority to the other on
the Effective Date as the other Party may reasonably request including, without limitation, certified
enabling resolutions. '

.94 Relationship. -Developer, on the one hand, and the Tribe, on the other hand, shall not be"
construed as joint venturers or partners of each cther by reason of this Agreement and neither shall have
the power to bind or obligate the other except as set forth in this Agreement.

9.5 Notices. Any notice required or permitted to be given under this Agreement shall be in writing
and shall be deemed to have been duly given to the applicable Party (a) on the date of hand delivery with
signed receipt, or (b) on the business day immediately following transmittal to Federal Express (or other
nationally recognized overnight commercial courier) for overnight delivery; in any case addressed to the
address of the applicable Party set forth below, or such other address as such Party may hereafter
specify by notice to the other in accordance with the notice procedures described in this paragraph. The
Parties also designate the following persons as agents for receipt of service of process:

If to the Tribe: The Cowilitz Indian Tribe
1055 9" Avenue
PO Box 2547
Longview, WA 98632
Attention: Tribal Chairperson
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If to Developer: Salishan-Mohegan, LLC
4400 Two Union Square
601 Union Street
Seattie, WA 08101

with a copy to: Mohegan Ventures-Northwest, LLC
5 Crow Hill Road
Uncasville, CT 06382
Attention: Chairman and Chief Financial Officer

9.6 No Waiver. No consent or waiver, express or implied, by either Party to any breach or default by
the other Party in the performance of any of the obligations or conditions of this Agreement or any related
agreement shall be construed to be a consent to or waiver of any other breach or defautt by such Party.
Failure on the part of a Party to complain of any act or failure to act by the other Party, or faiiure to
declare the other Party in default, imespective of how long such failure continues, shall not constitute a
waiver of the rights of such Party. '

9.7 Governing Law. This Agreement shall be interpreted and construed in accordance with the
internal laws of the State of Washington without giving effect to the conflict of laws principles thereof.

9.8 Successors and Assigns. The benefits and obligations of this Agreement shall inure to and be
binding upon the Parties hereto and their respective permitted successors and assigns. All proposed
assignees shall agree to be bound by the terms and conditions of this Agreement. No Party may assign
this Agreement or its rights and obligations hereunder without the prior written consent of the other Party,
such consent not to be unreasonably withheld. No assignment authorized hereunder shall be effective
until all applicable Legal Requirements are met.

9.9 Article and_Section Headings; int tation of Agreement Article and section headings
contained in this Agreement are for ease of reference only and shall not affect the interpretational
meaning of this Agreement. The canon of interpretation of agreements with indians or Tribes that
provides that ambiguities in the agreement are to be interpreted in favor of the Indians or Tribes shall not
apply to this Agreement. The Parties agree that the terms and conditions of this Agreement are the resuit
of negotiations between the Parties and that this Agreement shall not be construed in favor of or against
any Party by reason of the extent to which any Party or its professional advisors participated in the
preparation of this Agreement. -

9.10  Parties in Interest. This Agreement shall inure to the benefit of and be binding upon the Parties,
their respective successors, heirs, permitted assigns and legal representatives. :

9.11 - Severability. If any of the terms and provisions hereof shall be held invalid or unehfor;eable,
such invalidity or unenforceability shall not affect any of the other terms or provisions hereof.

9.12  Exhibits. All exhibits described in this Agreement shall be deemed to be incorporated herein by
reference and made a part of this Agreement.

9.13  Entire Agreement This Agreement, together with the exhibits thereto, constitute the entire
agreement among Developer and the Tribe with respect to the Development, construction and Financing
of the Project and supersedes all written or oral agreements, understandings, representations,
negotiations and correspondence between the Parties. This Agreement shall not be supplemented,
amended or modified by any course of dealing, course of performance or uses or trade and may only be
amended or modified by a written instrument duly executed by officers of the Parties hereto.

9.14  Counterparts. This Agreement may be executed simultaneously in any number of counterparts.

Each counterpart shall be deemed to be an original, and all such counterparts shall constitute one and
the same instrument.
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9.15  Reasonableness: Duty of Good Faith.

(a) Whenever the consent or approval of any Party under this Agreement is
required, such consent or approval shall not be unreasonably withheld, conditioned or
delayed, unless specifically provided otherwise. Further, whenever any provision of this
agreement requires the exercise of “reasonable” consent, judgment, efforts, or “commercially
reasonable” efforts the standard for such reasonableness shall be conduct consistent with the
-actions of a prudent commercial business person or prudent commercial owner of a Gaming
facility substantially similar to those existing or as contemplated at the Property.

®) The Parties agree that the fundamental purpose of this Agreement is for the
Developer to develop the Project on the Property in accordance with the Approved Concept
Program so that the Tribe will have an operating Project The Parties each agree to deal with
the other Party in all matters™ under this Agreement in good faith with the goal of this
fundamental purpose. Each Party agrees to cooperate with the other Party, not to frustrate or
interfere with the other Party’s efforts to achieve this fundamental purpose, to provide such
assistance as the other Party may from time to time reasonably request and to use all
commercially reasonable efforts towards achieving this fundamental purpose.

9.16  Enforceability Opinion. On the Effective Date, the Tribe shall deliver to Developer the legal
opinion of the Tribe's counsel in the form attached hereto as Exhibit G together with copies of such
resolutions of the governing body of the Tribe, closing certificates and other supporting documentation as
the Developer may then reasonably request.

9.17 er Relationships, Disclosure of: in Transactions, Future Projects. The Developer and its
Affiliates shall not be restricted in their ability to enter into business relationships with the Tribe's Tribal
Council members, Tribal members, employees, officers, directors, or others with relationships with the
Tribe. The Developer and its Affiliates have other businesses and business investments. Nothing herein
shall be deemed to prevent the Developer, its members, its principals or any Affiliate from having any
business relationship or investment in other Gaming, hospitality or retail businesses without the Tribe or
to enter into other investments with or without the Tribe's participation; provided that Developer shall not

9.19  Tribe Representative. The Tribe shall designate a representative who shall be authorized to
transmit all of the Tribe's directions, consents, approvals, waivers or other acknowledgements under this
Agreement on the part of the Tribe and Developer shall be entitled to rely on, and the Tribe agrees to be
bound by, any direction, consent, approval, waiver or other acknowiedgement given by such
representative, unless prior to the time such direction, consent, approval, waiver or other
acknowiedgement is given, the Tribe gives written notice to Developer that such representative has been
changed. The Developer shall-not be required to rely on and may refuse to accept directions, consents,
approvals, waivers or other acknowledgements from any other individual, even if such individual has
apparent or actual authority for the Tribe. The Tribe, and only the Tribe, shall be entitied to change the

must appoint a replacement representative upon such removal of the prior representative or promptly in
the event of death or disability of such representative. Developer may ask for, and receive, reasonable
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evidance of such change of appointment.and shall be entiled to rely on such evidence provided to it
The Tribe hereby appoints| _ . Jas its initial representative under this Agreement. Until the
Dewvizlaper is otherwise notified by the Tribe th,atr: A _ho longer holds the foregoing position,
Devezioper shall be entitied to rely upon the continued authority of ! 1o serve as the
Tribe's representative under this Agreement - ;

920 Confidentiality. Except as required by applicable law or regulatory authorities, any information,
plans #nd specifications or concepts related to the Development of the Project provided by Devsloper, or
provicied by the Tribe, or their respective agents and Affiliates pursuant to this Agreement ("Confidential
infon)ation”) may not be discliosed publicly or to Persons not a Party to this Agreement in any manner by
the raceiving Party without the transmiting Parly's prior written approval and will be treated as
conlic eéntial, provided that information disclosed without the receiving Party’s authority by its shareholders
or mefbers shall not be attributable to such Parly unless such Party failed to take reasonable steps fo
make such shareholders or members aware of the confidentiality of the Confidential Information and to
admanish such persons against such disclosure. The fact that Developer is assisting the Tribe with a
Ganving project in Clark County shall not be deemed Confidential information. Except as required by
appliczible law and as set forth below in this Section 9.20, the contents of this Agreement will be treated
by tw: Tribe and the Developer as Confidential Information. The Tribe, the Devaloper, the Developer's
menibars, or such members’ Affiliates, as the case may be, may disciose any Confidential Information:

(@) in order to comply with the rules of any relevant stock exchange or the
requirement of any lender providing Financing for the Project,

®) in order to comply with any order or decree of a court or other govemmental
authority having jurisdiction over the Party making the disclosure, or in connection with a
dispute between the Parties over this Agreement, provided the receiving Party shall give the
disclosing Party as much advance nolice of such disclosure as possible to pemmit the
disclosing Party to use legal process to protact the confidentiality of the Confidential
Information;

() on a “need to know” basis to Persons within or cutside such Party, such as its
attorneys, accountants and financial advisors; potential Financing sources; candidates for the
Architect, General Contractor and other Professionals hereunder; and other Consultants;
provided (i) such recipients are made aware of and agree to be bound by the provisions of this
Section, and (if) financial information relating to the Tribe and revenues projections for the
Project shall not in any event be disclosed under this Section 9.21(c) unless the Tribe shall
have givan prior written approval of same;

C)] after such information has become publicly available without breach of this
Agreement;

(e if the information disclosed is a description of Developer's services to the
Tribe, in advertisements in financial and other newspapers and journals, which advertisements
shall have been approved by the Tribe in advance; or

(M  if the information is disclosed to the Tribe’s members or to the members of the
Mohegan Tribe provided the Tribe or the Mchegan Tribs, as applicable, takes reasonable
steps to make such members aware of the confidentiality of the Confidential Information and
to admonish such Persons against such disclosure.

921 Afiliste Contracts. No contracts for the supply of goods or services to the Project shall be

entered into with the Developer, its Affiliates or its members, managers, officers or directors except as the
Deveicpment Board may from time to time otherwise agree in writing.
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922  Force Majeure. Developer and the Tribe shall be excused for delays to the extent the same
resuit from a Force Majeure Event. For purposes of this Section, "Force Majeure Event” means an event
that causes a delay in performance hereunder or affects any other term of this Agreement, due to (a) acts
of God, (b) fire, (c) storms, hurricanes, tomadoes or other severe weather, (d) riot, (e) acts of the public
enemy, (f) accident in shipping or transportation, (g) strikes, lockouts or other labor disputes, (h) failure by
governmental authorities without justifiable cause fo process permit applications or requests, upon due
application therefor, within the time-frame pursuant to which such governmental authorities customarily
process such applications or requests, but excluding delay to the extent caused by the Party claiming to
be affected thereby in requesting such permit, (i) the adoption or enactment of any law, statute, ordinance
or regulation not in effect as of the Effective Date or adoption of any interpretation of any law, statute,
ordinance or regulation not in effect as of the Effective Date (including by way of judicial decision) or any
change in any law, statute, ordinance or regulation after the Effective Date or any change in interpretation
of any law, statute, ordinance or regulation after the Effective Date (including by way of judicial decision)
or (j) any other event that is beyond the reasonable control of the Party affected thereby. Developer and
the Tribe shall in good faith extend any construction schedule, Opening Date or any other applicable
deadline for a reasonable period of time to take into account delay caused by any Force Majeure Event.
Notwithstanding the foregoing, the expiration date for the Property to be taken into Trust set forth in
Section 8.1(a) shall not be extended due to any Force Majeure Event described in clause (h) or (i) of this
Section 9.22. .

923  Survival. The provision_si of Article 8, Sections 5.5(b), 9.5, 9.6, 9.20 and this Section of this
Agreement shall survive the termination of this Agreement.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the day and year
first above written. _

COWLITZ INDIAN TRIBE

Name: .
Title: X

SALISHAN-MOHEGAN, LLC

Name: XNLLiIM T VECALOD
Title: Ceo
3-F-08

383252.10
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EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY
(ATTACHED)



Exhibit A

PARCEL |

BEGINNING at the intersection of the West line of Primary State Highway No. 1 and the
East line of the Southeast Quarter of Section 5, Township 4 North, Range 1 East of the
Willamette Meridian, Clark County, Washington; thence Northerly along said West line of
Primary State Highway No. 1 a distance of 1307.5 feet to the Point of Beginning of this
description; thence West 108.5 feet to an angle point thereon; thence Northerly along the
fence 880.5 feet to the center line of & creek; thence Northerly along said creek 443 feet to
the West line of Primary State Highway No. 1; thence Southerly along said West line of
Highway to the Point of Beginning. :

EXCEPT that portion conveyed to the State of Washington by Auditor's File Nos. G 450664
and G 147358,

PARCEL 1l

That portion of the following described land lying West of the Westerly line of Interstate 8,
formerly known as Pacific Highway, in Section 9, Township 4 North, Range 1 East of the
Willamette Meridian, Clark County, Washington.

Northwest quarter of the Northwest Quarter of Section 9, Township 4 North, Range 1 East
of the Willamette Meridian, Clark County, Washington.

EXCEPT any portion lying within NW 31st Avenue.

ALSO EXCEPT that portion thereof acquired by the State of Washington by deed recorded
under Auditor's File Nos. G 140380 and D 95767,

PARCEL i

BEGINNING at the Northwest corner of the Northeast quarter of the Northeast quarter of
Section 8, Township 4 North, Range 1 East of the Willamette Meridian, Clark County,
Washington; and running thence East 390 feet to the Point of Beginning; thence East 206
feet; thence South 206 feet; thence West 206 feet; and thence North to the Point of
Beginning.

EXCEPT that portion lying within the right of way of NW 319th Street.
PARCEL IV

All that part of the Southeast Quarter of Section S, Township 4 North, Range 1 East of the
Willamette Meridian, Clark County, Washington, lylng West of Primary State Road No. 1
(Pacific Highway). ' '

EXCEPT the Henry Ungemach tract recorded in Volumae 76 of Deeds, page 33, records of
Clark County, Washington, described as follows:



BEGINNING at a point 19.91 chains North of the Southwest cormer of sald Southeast
quarter; thence East 13.48 chains to creck; thence Northerly along creek to North line of
said Southeast quarter at a point 6.66 chains West of the Northeast comer thereof; thence
Wast to Northwest comer of said Southeast quarter; thence South 19.91 chains to the
Point of Beginning,

ALSO EXCEPT the John F. Anderson tract as conveyed by deed recorded under Auditor's
File No. F 38759, records of Clark County, Washington, described as follows:

BEGINNING at the Northwest corner of the Southwest quarter of the Southeast quarter of
Section 5, Township 4 North, Range 1 East of the Willamette Meridian, Clark County,
Washington; and running thence East 514 feet; thence Southerly 340 feet; thence
Northwesterly 487 feet to a point 196 fest due South of the Point of Beginning; thence
North to the Point of Beginning.

ALSO EXCEPT that tract described as follows:

BEGINNING at a point 26 rods and 9 feet West of the Southeast corner of Section 5,
Township 4 North, Range 1 East of the Willamette Meridian, Clark County, Washington;
and running thence West 20 rods to County Road; thence North 182 feet; thence East 20
rods; thence South 182 feet to the Point of Beginning.

ALSO EXCEPT a certain reserved tract described as follows:

BEGINNING at the intersection of the West line of Primary State Highway No. { {Pacific
Highway) and the East line of the Southeast quarter of said Section 5, Township 4 North,
Range 1 East of the Willamette Meridian, Clark County, Washington; thence Northerly
along said West line of Primary State Highway No. 1, a distance of 1307.5 feet to the True
~ Point of Beginning of this description; thence West 108.5 feet to an angle point therein;
thence Northerly along fence 880.5 feet to center line of creek: thence Northeasterly along
said creek 443 fest, more or less, to the West line of Primary State Highway No. 1; thence
Southeriy along said West fine of highway to the True Point of Beginning.

ALSO EXCEPT that portion thereof lying within Primary State Highway No. 1 (SR-5) as
canveyed to the State of Washington by deed recorded under Auditor's File Nos. G 458085,
G 143553 and D 94522,

ALSO EXCEPT any portion lying within NW 319th Street and Primary State Highway No. 1.
PARCEL V

A portion of the Northwest quarter of the Northeast quarter of Section 8, Township 4
North, Range 1 East of the Willamette Meridian, Clark County, Washington, described as
follows:

BEGlN'NlNG at the Northwest corner of the Northeast quarter of Section 8; thence South
along the West line of the Northeast quarter of sald Section 8, 1320 feet, more or less, to

quarter to a point 600 feet South of the North iine of said Northeast quarter; thence East
parallel with the North line of said Northeast quarter 370 feet; thence North paraliel with



the East line of said Northeast quarter 600 feet to the North line of said Section 8; thence
West along the North line of said Section 8 to the Point of Beginning.

EXCEPT that portion lying within NW 315th Street.
ALSO EXCEPT the following described tract:

A portion of the Northwest q;:artef of the Northeast quarter of Section 8, Township 4
North, Range 1 East of the Willamette Meridian, Clark County, Washington, described as
follows:

quarter of said Northeast. quarter; thence North, paraliel with the East line of said
Northeast quarter to a point 600 feet South of the North line of said Northeast quarter;
thence East, parallel with the North line of said Northeast Quarter, 370 feet, said point
being the True Point of Beginning of the tract herein described; thence West paraliel with
the North line of said Northeast quarter, a distance of 457 feet; thence North parallel with
the West line of said Northeast quarter, a distance of 240 feet; thence East parallel with the
North line of said Northeast Quarter, a distance of 157.0 feet; thence North, paralle! with the
West line of said Northeast quarter, a distance of 360 feet, more or less, to the North line of
sald Northeast quarter; thence East, along said North line, a distance of 300 feet; thence
South, parailel with the West line of said Northeast quarter, a distance of 600 faet, more or
less, to the True Point of Beginning.

PARCEL VI

A portion of the Northwest quarter of the Northeast quarter of Section 8, Township 4
. North, Range 1 East of the Willamette Meridian, Clark County, Washington, described as
follows:

BEGINNING at the Northwest corner of the Northeast quarter of said Section 8; thence
South along the West line of the Northeast quarter of sald Section 8, 1320 feet, more or

point being the True Point of Beginning of the tract herein described; thence Waest, paralle!
with the North line of said Northeast quarter, a distance of 457 feet; thence North, paralie|
with the West line of said Northeast quarter, a distance of 240 feet; thence East, parallel
with the North line of said Northeast quarter, a distance of 157.0 feet; thence North, paraliel
with the West line of said Northeast quarter, a distance of 360 feet, more or less, to the
North line of said Northeast Quarter; thence East, along said North line, a distance of 300
feet; thence South, parallel with the Waest line of sald Northeast quarter, a distance of 600
feet, more or less, to the True Point of Beginning.

PARCEL vii

The East 830 feet of the Northwest quarter of the Northeast quarter of Section 8, Township
4 North, Range 1 East of the Willamette Meridian, Clark County, Washington.
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EXCEPT the West 370 foet to the North 600 feet thereof, |
ALSO EXCEPT that portion of the remainder thereaf, lying within NW 319th Street.
PARCEL Vil

The Northeast quarter of the Northeast quarter of Section 8, Township 4 North, Range 1.
East of the Willamette Meridian, Clark County, Washington.

EXCEPT that portion of said premises, described as follows:

- BEGINNING at a point 612 fest East of the Northwest comer of said Northeast quarter of
the Northeast quarter of said Section 8; thence South 191.0 fest; thence East 228.0 feet;
thenice North 191.0 feet; thence West 228.0 feet to the Point of Beginning.

EXCEPT that portion of said premises, described as foliows:

BEGINNING at a point 390.0 feet East of the Northwest corner of said Northeast quarter of
the Northeast quarter of said Section 8; thence East 206.00 fest; thance South 206.0 feet;

thence West 206.0 feet; thence North 206.0 feet to the Point of Beginning,
EXCEPT that portion of said premises lying within Pekin Ferry County Road, and
EXCEPT that portion of said premises 'Iying within County Roac_l No. 25;

EXCEPT that portion conveyed to the State of Washington by deed recorded under
Auditor's File Nos. G 143551 and G 499101.

EXCEPT that portion conveyed to the State of Washington for Interstate 5.

EXCEPT that portion conveyed to James Fisher and wife, by instrument recorded under
Auditor's File No. G 699690, described as follows:

BEGINNING at the Southeast corner of the Northeast quarter of the Northeast quarter of
Section 8, Township 4 North, Range 1 East of the Willamette Meridian, Clark County,
Washington; thence North 200 feet; thence West 435 feet; thence South 200 feet to a point
on the South line of the Northeast quarter of the Northeast quarter of said Section; thence
East 435 feet to the Point of Beginning.

PARCEL IX

That portion of the Northeast quarter of the Northeast quarter of Section 8, Township 4
North, Range 1 East of the Willamette Meridian, Clark County, Washington, described as
foliows:

q
Northeast quarter of Section 8, Township 4 North, Range 1 East of the Willamatte Meridian,
Clark County, Washington; thence South 191 feet; thence East 228 feet; thence North 191
feet; thence West 228 feet to the Point of Beginning.

EXCEPT County Roads.



ALSO EXCEPT that portion thereof conveyed to the State of Washington by deed recorded
under Auditor's Flle Nos. G 500929 and G 143551.
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EXHIBIT B

CONSULTANTS

Gogerty Stark Marriott

JD White Co.

Analytical Environmental Services (AES)
GSM Mercury

Bergman Walls and Associates
Innovation Group

Resource Company



EXHIBIT C

COWLITZ INDIAN TRIBE-HISTORIC TIES AND CLAIMS TO LAND
o T ORIV TIES AND CLAIMS TO LAND

INTENTIONALLY OMITTED



EXHIBIT D
TRIBAL ORDINANCES

None.
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EXHIBIT £
FORM OF TRIBAL ADVANCE PROMISSORY NOTE -

PROMISSORY NOTE

Amc..untr . -7 'bL/ Date: , 2004
— p—

THE COWLITZ INDIAN TRIBE, a federally recognized Indian tribe (the "Maker), for
val received hereby promises to pay to SALISHAN-MOHEGAN, LLC, a Washington limited Gability
comany (the "Holder") at the office of the Holder at 4400 Two Union Square, 601 Union Street, Seattle,
Weshington 88101, or at such other place or piaces in the United States or to such cther party or parties as
the oider of this note (“Note”) may from time to time designate, the princpal sum on
T in lawful money of the United States of America on or before , 200_
(th2 “Maturity Date"), tﬂggﬂ?mr with interest thereon and all. taxes levied or assessed upon such
surns against the Holder of this Note and all costs of collection, including reasonable attomeys
fees and costs, incurred in any action to collect this Note.

interest shall acorue from the date hereof on the amount of principal from time to time

owad on this Note and shall be compounded annually from the dats incurred at a rate equal to~

This Note may be prepaid at any time, in whole or in part, without penalty.
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If upon default, as aforesaid, the Holder hereof shall employ an attorney-at-law to
collect any sums due hereon, then the Maker promises to pay, in addition to all other sums due
herz)n, all court fees and costs, as well as attorneys’ fees.

the liability of the other parties hereto. Any delay on the part of Holder in exercising any right
hereunder shall not operate as a waiver of any such right, and any waiver granted for one occasion
shall not operate as a waiver in the event of any subsequent default.

[REVI
TRANSACTIONS] MAKER HEREBY WAIVES TRIAL BY JURY IN ANY COURT IN ANY SUIT,
ACTIIN OR PROCEEDING ON ANY MATTER ARISING IN CONNECTION WITH OR IN ANY
WA'Y RELAYED TO THE FINANCIAL TRANSACTIONS OF WHICH THIS NOTE IS A PART
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~ AND/OR THE DEFENSE OR ENFORCEMENT OF ANY OF HOLDER'S RIGHTS AND
REMEDIES, INCLUDING, WITHOUT LIMITATION, TORT CLAIMS. THE MAKER
ACKNOWLEDGES THAT IT MAKES THIS WAIVER KNOWINGLY, VOLUNTARILY AND ONLY
AFTER EXTENSIVE CONSIDERATION OF THE RAMIFICATIONS OF THIS WAIVER WITH ITS
ATTORNEYS. '

Notwithstanding any provisions of this Note, it is the understanding and agreement
of the Maker and Holder (and any endorsers) that the maximum rate of interest to be paid by
Maker (or endorsers) to the Holder hereof shall not exceed the highest or the maximum rate of
interest permitted to be charged under applicable laws. Any amount paid in excess of such rate
shall be considered to have been payments in reduction of principal. Further, in the event any
provision of this Note is determined to be unenforceable by a court of competent jurisdiction, such
unenforceable provision of this Note shall be deemed extracted from this Note and the balance of
this Note shail remain in full force and effect. :

Nothwithstanding any provision of this Note to the contrary, the Note and all
amounts due hereunder shall be immediately due and payable upon the termination of that certain
development agreement between the Maker and Holder dated , 2004 (the
Development Agreement”).

By the making of this Note, the Maker does not waive, fimit or modify its sovereign
immunity from unconsented suit or judicial litigation, except as follows. The Maker expressly and
irrevocably waives its sovereign immunity (and any defense based thereon) from suit by the Holder for
the purpose of permitting or compelling arbitration as provided in this Note and consents to the
jurisdiction of and to be sued in the United States District Court for the Western District of Washington,
the United States Courts of Appeals, and the United States Supreme Court for the purpose of
compelling arbitration or enforcing any arbitration award or judgment with respect to any dispute related
to or arising out of this Note. If the United States District Court for the Western District of Washington
lacks jurisdiction, the Maker consents to be sued in the Washington State Court system or any other
court of competent jurisdiction. All disputes, controversies or claims arising out of or relating to this
Note shall be settied by binding arbitration in accordance with the Commercial Arbitration Rules of the
American Arbitration Association in effect on the date demand for arbitration is made, and the Federal
Arbitration Act. The Maker hereby waives any requirement of exhaustion of tribal remedies. Without in
any way limiting the generality of the foregoing, the Maker expressly authorizes any govemnmental
authorities who have the right and duty under applicable law to take any action authorized or ordered
by any court, to take such action, including, without limitation, repossessing any property and
equipment giving effect to any judgment entered; provided, however, that in no instance shall any

the Maker, which is absolute and unconditional, to pay the principal of and interest owed on this Note at
the time and place and at the rate herein prescribed.

This Note shall be governed by and construed in accordance with the internal laws
of the State of Washington without giving effect to the conflict of laws principles thereof,

By:

its
Duly Authorized
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Edward Fleisher Fleisher Law Firm, P.C.

2834 Nisqually View Loop NE
Olympia, WA 98516
360-413-5766 Fax 360-493-8143
ﬂeisherlaw@hounai!.com
February 5, 2005
Salishan-Mohegan, LLC
¢/o Miller Nash LLP
4400 Two Union Square
601 Union Street
Seattle, Washington 98101
Ladies and Gentlemen:

I have acted as special legal counsel for the Cowlitz Indian Tribe (the “Tribe™), in

Ihwemviewedsuchdocmmtsandmadesunhothainvaﬁgaﬁonsandexminaﬁomas
Ihavcdeemedrelevantandnemsmyasabasisformyopinionshmaﬂ:ersetforth.

In connection with such examination, I have reviewed the following documents:

)] The following documents, certified by officials of the Tribe to be true and correct
copies oftheoﬁgimlsofeachdoclment,eachasamendedorsupplementedtoﬂxe
date hereof:

(A)  Constitution of the Tribe, as presently in effect;

(B)  Resolution No. 04-30 of the Cowlitz Tribal Council (the “Tribal
Council”) approving the initial Development Agreement (the “Injtial
Approving Resolution”); and

(C)  Resolution No. 05-14 of the Tribal Council approving the
Amended and Restated Development Agreement a (the “Second

Approving Resolution”); and

(ii)  Executed counterparts of the Development Agreement;
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(ii)  Executed counterpart of a certain Tribal Advance Promissory Note in the amount
of $500,000 from the Tribe to Developer (“Tribal Advance Note™).

As to matters of fact, I have relied upon the representations and warranties made by the
parties to the Development Agreement and have made no independent investigation of the
8ccuracy or completeness of such maters of fact.

In rendering the following opinions, I have relied, without independent investigation, upon the
following assumptions:
@ each party to the Agreements (other than the Tribe) is duly organized
andisvalidlye:dsﬁngandingoodstandinginitsjuﬁsdicﬁonof

(ii)  each party to the Agreements (other than the Tribe) has full power and

(iii) the Agreements constitute the valid and binding obligation of each
party to the Agreements (other than the Tribe), enforceable against
such party in accordance with its terms;

(iv)  each document Submitted for review is accurate and complete, each
suchdocumentthatisanorigimlisauthenﬁc,eachsuchdocumentﬂm
is a copy conforms to an authentic original, and all signatures on each
such document are genuine; and

W ﬂzeAgleementswﬂlbeenfomedincircumstanceSandinamannerin
parties complies with any requirement of good faith and fair dealing.

For purposes of tlns opinion leﬁa, the term "to my knowledge" means the conscious awareness
of facts or other information, at the time of delivery of this opinion letter.

Based on and subject to the foregoing and subject to the exceptions, quaﬁﬁ@om and
limitations hereinafter set forth, I am of the opinion that:

1. TheTribeisafederallyrecognizedlndianu'ibeandiseonsideredanlndianuibal
government for purposes of 25 U.S.C. § 2703. The tribe is organized under its Constitution,
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3. The Tribe bas full power and authority to execute, deliver, and perform each of
the Documents.

5. The Tribe has duly suthorized, executed and delivered cach of the Development
Agreement and the Tribal Advance Note, and each of those Documents constitutes a valid and
binding agreement of the Tribe, enforceable against the Tribe in accordance with its terms,

generally, or by general principles of equity (regardless of whether enforcement is considered in
Proceeding in equity or at law),

6 No actiontocauscanamendmentormpealofalloranypmtoftheforgoing
resolutions is pending or, to my knowledge, threatened or proposed by any person with the
power to cause or initiate aproceedingtocmxsesuchamendmentorrepeal.

7. The Tribe is not a party to any pending or, to my knowledge, threatened action or
proceeding that may adversely affect the transactions contemplated by the Documents or that
may have a material adverse effect on the Tribe or the properties of the Tribe.

8. Eachofth?Docmnmtssmthatitismbeconsmwdinaceordancewithand

10.  The Development Agreement does not constitute a “management contract” within
the meaning of IGRA.
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This opinion letter may be relied upon only by Developer, Developer’s legal counsel, and
successors and assigns of the foregoing.

Very truly yours, -

Edw k. Plualo

Edward Fleisher



